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Tém tit

Phap luat vé quang cdo thuong mai cua Viét Nam con 16n tai mot sé diém bat cdp nhu co s chéng
chéo, tring Idp, thiéu thong nhdt ciia nhiéu van ban phdp lugt; bat cdp trong quy dinh vé nghia vu
qudng cdo trung thire va quang cdo so sanh. Nghién ciru phdp ludt vé qudng cdo thwong mai ciia Hoa
Ky cho phép co thé rut ra mét sé kinh nghiém cho Viét Nam nhu tié'p tuc hoan thién thé ché, ton trong
quyén tw do kinh doanh hoat déng quéng cdo thwong mai va bién phdp xit 1y doi véi hanh vi quang cdo
so sanh.
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Summary

There are some existing shortcomings in the commercial advertising law of Vietnam such as:
overlapping, inconsistency in legislations and inadequacies of provisions on obligations of the
parties conductingthehonest and comparative advertising. The experiences learned from studying
commercial advertising law of the USA will contribute to improve the commercial advertising law
of Vietnam by improving mechanism, respecting the rights to business freedom and remedy for the
comparative advertising.
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1. Pit van dé

Quang cdo thuong mai la hoat dong
xtc tién thuong mai cua thuong nhan dé
giéi thiéu véi khach hang vé hoat dong
kinh doanh hang hoéa, dich vu cia minh
. Hoat dong quang cdo thuong mai da duogc
luat dinh tir Diéu 102 dén Diéu 116 Luat
thwong mai nim 2005 nham tao hanh lang
phap 1y cho thuong nhan tién hanh céc hoat
dong nay. Tuy nhién, hoat dong thuong mai
ngay cang phat trién, kéo theo d6 1a sy da dang,

* TS, Truong Dai hoc Ngoai thuong

phong phu trong hoat dong quang cao thuong
mai cua thuong nhan. Vi vay, cac quy dinh
vé quang cio thuong mai trong Luat thuong
mai Viét Nam nam 2005 dan boc 16 nhiing bét
cap, khong phu hop voi thuc tién thuong mai
doi hdi phai hoan thién. Nghién ctru, hoc hoi
kinh nghiém xay dung phép luat vé quang co
thuong mai ctia cic nudc phat trién trén thé
gi61 1a mot trong nhiing hudng di c6 y nghia
trong qua trinh hoan thién quy dinh phép luat
thuong mai Viét Nam néi chung, quy dinh
phap luat vé quang cdo thuong mai noi riéng.

™ ThS, Truong Pai hoc Ngoai thuong ; Email:manhvs@ftu.edu.vn
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Trong pham vi ctia bai viét nay, nguoi viét
s& tap trung tim hiéu, phén tich kinh nghi¢m
xay dung va thuc thi phap luat vé quang cdo
thuong mai ctia Hoa Ky, tir do rut ra mdt )
kinh nghiém cho Viét Nam. Cac quy dinh cua
phap luat Hoa Ky vé quang cdo thuong mai
6 thé duoc chia ra thanh hai nhom. B¢ 1a cac
quy dinh vé hinh thirc quang cdo thuong mai
va cac quy dinh vé kinh doanh dich vu quang
cdo thuong mai thuong mai (2). Trudc khi
di vao nghién ctru cu thé hai nhém quy dinh
nay, bai viét s& gidi thiéu so lugc vé hé théng
cac quy dinh dé (1). Dong thoi, dé c6 thé rat
ra dugc nhitng bai hoc cho Viét Nam (4) tu
kinh nghiém xay dung va thuc thi phép luat vé
quang co ciia Hoa Ky, bai viét ciing s& phan
tich mot s6 han ché cta phap luat vé quang
cdo thuong mai cua Vit Nam (3).

1. Khai quat vé cic quy dinh ctia phap
luit Hoa Ky vé quang cio thwong mai

Hoa Ky 1a qudc gia co thi trudng dich
vu quang céo thuong mai phat trién hang
dau thé gigi. Nam 1997, thi truong quang
cio cua Hoa Ky c6 doanh thu chiém
khoang 40% doanh thu quang céo toan cau
. Dén nam 2014, doanh thu ciia nganh cong
nghiép quang cao Hoa Ky da dat dén con sb
40 ty USD. Su phat trién cua thi truong nay
doi hoi Hoa Ky phai ¢6 cac quy dinh cu thé, ¢
ca cap do lién bang va cap do timg tiéu bang,
dé diéu chinh hoat dong kinh doanh dich vu
c6 lién quan.

La mot trong nhimng qudc gia c6 hé thong
phap luat thuoc common law, cac quy dinh
ctia phap luat Hoa Ky vé quang cdo thuong

mai dugc chtra dung trong nhiéu ngudn khac
nhau, bao gdm ngudn bat thanh van va nguon
thanh van.

Vé nguon bt thanh van, cac an 18 cua Toa
an Tdi cao Hoa Ky va céc toa 4n tiéu bang vé
quang céo thuong mai cé gia tri 1a ngudn luat
diéu chinh linh vuc nay.

V& ngudn thanh vin, cac quy dinh vé quang
cdo thuong mai trudc tién do Quéc hoi ban
hanh. Toan bd cac quy dinh nay dugc tap hop
tai Quyén 15 ctia BO luat Hop chung quéc Hoa
Ky (The United States Code, viét tit USC)
vé Kinh doanh va Thuong mai (Commerce
and Trade)', trong d0, cic quy dinh vé quang
cdo va kinh doanh dich vu quéng cao chu
yéu duogc dua vao trong chuong 2 vé Uy ban
Thuong mai Lién bang; khuyén khich xuét
khau va phong ngira cac bién phap canh tranh
khong lanh manh (Federal Trade Commission;
Promotion of Export Trade and Prevention of
Unfair Methods of Competition, sau day goi
tat 1a Luét vé FTC).

Bén canh chuc niang diéu tra bao vé quyén
loi nguoi tiéu ding chdng lai cac hanh vi hodc
thyc tién khong lanh manh hodc giy nham lan
(unfair or deceptive acts or practices), Uy ban
Thwong mai Lién bang (FTC) duoc Quéc hoi
Hoa Ky trao cho thim quyén ban hanh céc
quy dinh c6 gia tri trén toan lién bang vé linh
vuc quang cao®. Toan bo cac quy dinh do Uy
ban Thuong mai Lién bang ban hanh duoc tap
hop trong Quyén 16 ciia Bo luat cac quy dinh
lién bang (Code of Federal Regulations, viét
tit CFR)’.

! Chi tiét vé USC va Quyén 15 ndy, xin xem tai: https://www.law.cornell.edu/uscode/text/15 (truy cap ngay

03/07/2Q15).
2 Xem Diéu 18 FTC Act.

3 N6i dung ctia CFR va Quyén 16 xin xem tai: http://www.ecfr.gov/cgi-bin/text-idx?SID=f68d4295¢198f22 1e3cf
8cf179ac03a5&me=true&tpl=/ecfrbrowse/Title16/16tab_02.tpl (truy cap ngay 05/07/2015).
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Ngoai FTC, mét s6 co quan lién bang khéac
cling c¢6 tham quyén ban hanh quy dinh lién
quan dén quang céo. Vi du, ngay tir nim 1895,
Co quan Buu chinh Hoa Ky da ban hanh quy
dinh vé quang céo thong qua gui thu truc tiép.
Cuc Quan Iy Dugc va Thyuc pham Hoa Ky, duoc
thanh 1ap theo Luat vé Dugce va Thue phérn sach
nam 1906, c6 thim quyén ban hanh cac quy
dinh vé quang céo lién quan dén thuc pham,
my pham, duoc phiam va cham séc sic khoe.
Tir nam 1934, Uy ban Ching khoan va Hoi
doai (Securities and Exchange Commission)
duogc trao thAm quyén ban hanh quy dinh vé
quang céo trong linh vuc ching khoan. Cudi
cung, Uy ban Truyén thong Lién bang (Federal
Communication Commission) c6 chirc ndng
diéu chinh hoat dong quang cio mang tinh chinh
tri trén cac phuong tién truyén thong.

Ciing can phai luu y 13, tai timg bang khéc
nhau, quang cao thuong mai ciing dugc diéu
chinh bdi cac nguodn luat ¢ lién quan co gia
tri tai tmg tiéu bang. Tuy nhién, vi giéi han
vé thoi gian va dung luong, nhitng phan tich
trong phan tiép theo s& chu yéu dé cap dén cac
quy dinh c6 gia tri & cap d6 toan lién bang.

2. Mt s6 quy dinh cu thé vé quang cdo
thwong mai cia Hoa Ky

2.1. Vé hinh thirc quing cdo thwong mai

Thi nhdt, vé khdi ni¢m qudng cdo thuwong
mai

Phép luat Hoa Ky khong dua ra khai niém
vé quang cao thuong mai. Tuy nhién, trong bo
quy tic vé giai quyét tranh chip ctia Phong
Quéang cédo Qudc gia (National Advertising
Division, NAD), khai niém quang cao da
duoc dinh nghia khé chi tiét.

B quy tic cia NAD dinh nghia “qudng cdo

quéc gia (national advertising) bao gom bat
ky théng diép thirong mai trd tién nao, trén bat
ky phuong tién ndao (bao gom cd nhdn hang),
néu thong diép dé cé muc dich thic day viéc
ban hang hodc trao doi thwong mai khac hogc
thuyét phuc khan gia vé cac gia tri hodc tinh
hitu dung ciia mét cong ty, san pham hodc dich
vu; va néu thong diép dé dwege pho bién trén
toan quéc hodc mét phan ddng ké cua lanh tho
Hoa Ky, hodc la quéang cdo thir nghiém chudn
bi cho chién dich quoc gia va néu néi dung ciia

chung dworc kiém sodt boi cdc nha quang cao ™.

Co6 thé thay day 1a mot khai niém rat rong,
boi, theo khai niém nay, quang cao bao gém
bat ky mot thong diép thuong mai tra tién nio
dugc dua ra nham muc dich thac déy viéc
ban hang hodc giao dich thuong mai hoac
thuyét phuc nguoi nghe vé cac dic tinh cua
san pham. Vi cach hiéu rong nhu vay, quang
c4o s& bao gdm ca cac thong diép duoc dua
ra trong hoat dong khuyén mai, hay trién 1am,
trung bay gi6i thiéu hang hoa dich vu, dé chi
1d cho nguoi tiéu dung biét duoc cac loi ich
ma ngudi tidu ding c6 thé dat dugc khi mua
hang hoa hoic dich vu, tir d6 thuc day viéc
mua hang va su dung dich vu.

Thir hai, vé cdc hinh thirc quing cdo
thuong mai

Hoa Ky c6 mot moi truong kinh doanh nang
dong va thuc day sy sang tao, do do, quang
céo c6 thé duoc tién hanh véi bat ky hinh thirc
nao, trén bat ky phuong tién nao, mién 1a ndi
dung quang cido khong pham vao cac hinh
thirc quang céo bi cam. Ngoai ra, phap luat
Hoa Ky ham chira mot sé quy dinh dé diéu
chinh mot s6 hinh thirc quang co thuong mai
cu thé nhu telemarketing, qua thu dién tir, qua
dién thoai, qua internet...

4 Piéu 1.1.A. Bo quy tic cia NAD, stra ddi ngay 1/1/2014.
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Thir ba, vé nguyén tic chung khi tién
hanh quang cdo

Pao luat vé FTC dua ra nguyén tic chung,
theo d6, “bdt ky phwong thirc canh tranh
khéng lanh manh trong hodc anh huéng dén
thwong mai; bat ky hanh vi hay thyc tién
khéng lanh manh hodc gdy nham lan trong
hodac anh huong dén thwong mai déu bi coi la
hanh vi vi pham phap ludt’”. Can cu vao quy
dinh ké trén, dé mot quang cao khong bi khiéu
kién, quang céo d6 phai dap ung duoc ba diéu
kién: quang cdo phai c6 ndi dung trung thuc
va khong gy nham lan; ngudi quang cio
phai c¢6 bang chimg chimg minh cho noi dung
quang cao va quang cao phai lanh manh®. Noi
cach khac, néu quang cdo bi coi 1a gdy nham
1an hoic khong lanh manh hoic khong trung
thuc s€ bi coi 1a pham phap va bi FTC diéu tra.

Vé quing cdo gdy nham lin (deceptive
advertising), hanh vi nay bi cdm theo Luét vé
FTC. Mot quang céo bi coi 13 gdy nham 1an
néu n6 ham chtra ndi dung lién quan dén mot
su dai dién, thuc tién hogic mét thiéu sét c6 kha
ning lira d6i nguoi tiéu dung hanh dong mot
cach hop 1y va su dai dién, thuc tién hodc thiéu
sot d6 1a co ban ddi véi sy lva chon cta khach
hang’. Quy dinh nay dua ra hai tiéu chi dé xac
dinh mot quang cao gdy nham lan: thir nhat,

5 Piéu 5 Pao luat FTC, nay tro thanh didu 45 trong USC
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quang cao do phai ham chira mét ndi dung lién
quan dén “su dai dién, thuc tién hodc thiéu sot”
lam cho nguoi tiéu dung khong thé hanh dong
mot cach hop ly; tht hai, “su dai dién, thuc
tién hodc thiéu s6t” d6 phai la co ban, néi cach
khac, 1a c6 y nghia quyét dinh dén sy lya chon
ctia khach hang ddi voi san pham®.

Co thé thay viéc cAm hanh vi quang cdo giy
nham 13n 12 nham bao vé loi ich cua nguoi tiéu
dung. Do d6, khi ngudi tiéu dung thdy quyén
loi cua minh bi anh hudng bdi mot quang cao
¢6 ndi dung gdy nham 1an, ho c6 quyén khiéu
nai té1 FTC va co quan nay sé xem xét vu viéc
dé dua ra quyét dinh.

Vé quing cdo khéng lanh manh (unfair
advertising), FTC di xay dung nhiéu tiéu chi
dé xac dinh mot quang cdo khong lanh manh.
Tu nadm 1964, FTC, trén co s cac vu tranh
chap ma minh da thu 1y, da dua ra ba tiéu chi:
thtr nhét, quang cdo d6 phai gy thiét hai cho
nguoi tiéu dung; thir hai, quang cdo d6 vi pham
trat tu cong; thlr ba, quang cao do bi coi la “vo
dao dtc” (unethical or unscrupulous)’. Ba tiéu
chi nay khong can dugc ap dung dong thoi,
nghia 14, chi cin quang céo bi khiéu kién roi
vao mot trong cac truong hop néu trén thi déu
c6 thé bi coi la khong lanh manh. Cac ti€u chi
nay sau d6 da dugc phap dién héa bang phan

¢ Federal Trade Commission, “Advertising FAQ’s: A Guide for Small Business”, xem tai: https://www.ftc.gov/tips-
advice/business-center/guidance/advertising-fags-guide-small-business (truy cap ngay 7/7/2015).

7 Federal Trade Commission, FTC Policy Statement on Deception, October 14, 1983, xem tai: https://www.ftc.
gov/publlc statements/1983/ IO/ftc—pohcy statement-deception (truy cap ngay 7/7/2015)

8 Co mot s6 tru(mg hop cu thé bi coi la quang cdo gay nham 14n nhu:

Quang cdo c6 ndi dung mua hai san pham VOl gia ciia mot san pham néu ca hai san phim da khong duoc ban
voi gid thong thuong cua mot san pham trude khi tién hanh chién dich quang cao; Quang cdo c6 ndi dung mua
mot dugce tdng mot san pham neu gia cua san pham dau tién duoc doi 1én dé bu ddp cho san phdm dugc ting;
Quang cdo ¢6 ndi dung ngudi nbi tiéng str dung mot san pham nhung trén thye té nguorl do khong str dung hoac
khong thich san pham d6; Sir dung mot ma két cho quang céo trong khi khing dinh v&i ngudi xem rang san pham
d6 dang duogc st dung. Xem Monle Lee & Carla Johnson, Principles of Advertising: A Global Perspective, 2sd
Edition, Routledge - Taylor & Francis Group, New Yord & London, 2006, tr. 52-53.

Federal Trade Commission, FTC Policy Statement on Unfairness, December 17, 1980, xem tai: https://www.ftc.
gov/public-statements/1980/12/ftc-policy-statement-unfairness (truy cap ngay 07/07/2015)
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quyét ctiia Toa an Tdi cao Hoa Ky vu tranh
chap Sperry & Hutchinson nam 1972'°. Tiép
theo d6, FTC da hoan thién cac tiéu chi xac
dinh quang cdo khong lanh manh. Nho d6, dén
nam 1980, trong Tuyén bd chinh sach vé cac
hanh vi khong lanh manh (Policy Statement
on Unfairness), FTC d dua ra cac huéng dan
cu thé dé danh gia cac tiéu chi nay'".

Thir tw, qudng cdo so sdnh dwgc khuyén
khich

Diéu nay xuét phat tir quy dinh ctia FTC
dugc ban hanh vao ndm 1971, theo do, quang
cdo so sanh dugc dinh nghia 1a “qudng cdo
so sanh cdc nhan hiéu cé thé thay thé trén co
so cdc thuoc tinh khach quan do luong dwoc
hodc gid ca, va xdc dinh nhan hiéu thay thé
bang tén, hinh minh hoc hodc cdc théng tin
dac biét khac'2.

Vé nguyén tic chung, chinh sach ciia FTC
vé quang cdo so sanh “khuyén khich viéc néu
tén hodc dan chiéu dén doi thi canh tranh,
nhiung phdi dam bdo sw ré rang, va néu can
thiét, phai céng khai théng tin dé tranh lira
déi nguoi tiéu ding. Thém vio dé, viéc sir
dung quang cdo so sanh trung thuc khong bi

han ché boi cac dai truyén hinh hodc cac thyc
thé co chirc nang ty diéu chinh khac .

C6 thé thay, chinh sach nay huéng dén loi
ich ctia nguoi tiéu dung, bdi vi mot quang cao
so sanh trung thyc va khong gay nham 1an 1a
mot kénh thong tin quan trong giap nguoi tiéu
dung c6 sy lya chon thich hop khi mua san
pham'. Ngoai ra, theo quan diém cua FTC,
quang cdo so sanh la mot trong nhiing cach
thire thuc day cac cai tién va d6i méi san pham,
¢6 thé 1am cho gia san pham giam xudng trén
thi truong'.

2.2. Vé kinh doanh dich vu qudng cdo
thwong mai

Thir nhdt, quyén tu do kinh doanh quang cdo
thuong mai duoc Hién phap Hoa Ky bao vé.

Tu chinh 4n s6 1 cta Hién phap Hoa Ky
dua ra quy dinh bd sung cho Hién phap vé
mot s6 quyén tu do, trong d6 co quyén tu do
ngodn luan'”. Cu thé, Tu chinh 4n nay quy dinh:
“Quéc hoi khong ban hanh cdc ludt (...) xdm
pham dén quyén tw do ngon ludn”'®. Quyén
tu do ngdn luan duoc hiéu rt rong, bao gom
ca quyén thyc hién cac phat ngén mang tinh
thuong mai (commercial speech). Theo dinh

10 Xem FTC v. Sperry & Hutchinson C., 405 U.S. 223, 244-45 n.5 (1972)

" Federal Trade Commission, FTC Policy Statement on Unfairness, December 17, 1980, xem tai: https://www.ftc.
gov/public-statements/1980/12/ftc-policy-statement-unfairness (truy cap ngay 07/07/2015).

12 “Comparative adver‘cising is defined as advertising that compares alternative brands on objectively measurable
attributes or price, and identifies the alternative brand by name, illustration or other distinctive information”.

Dleu 14.15 (b), chuong 1 quyen 16 CFR.

13 Pidu 14.15(b), chwong 1, quyén 16 CFR. “Commission policy in the area of comparative advertising encourages
the naming of, or reference to competitors, but requires clarity, and if necessary, disclosure to avoid deception of
the consumer. Additionally, the use of truthful comparative advertising should not be restrained by broadcasters

of self-regulation entities”

14 Jenna D. Beller, “Comment: The Law of Comparative Advertising in the United States and Around the World - A
Practical Guide for US Lawyers and Their Clients”, International Lawyer, 1995, vol. 29, pp. 921-922.

15 Piéu 14.15(c), chuong 1, quyén 16 CFR.

16 Xem ndi dung va cac binh ludn vé Tu chinh 4n s& 1 nay tai: https:/www.law.cornell.edu/constitution/first

amendment (truy cdp ngay 15/08/2015).

17 Gary S. Craw, “Constitional Law - First Amendement - Commercial Speech - Layer Advertising Protected by the
First Amendment - Bates v. State Bar of Arizona, 97 S. Ct. 2691 (1977)”, Creighton Law Review, 1977-1978,

vol. 11, pp. 577-608.
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nghia ctia Toa an THi cao Hoa Ky, phat ngdn
mang tinh thwong mai la “phat ngon ma nguoi
noi co kha nang sé cam két thuc hién hoat dong
thwong mai, nguoi nghe du tinh la nguoi tiéu
dung hién tai hodac tiem nang va noi dung cua
thong diép mang tinh thuong mai”". Theo
dinh nghia nay, quang cdo thuong mai cling
la mot hinh thirc phat ngdn mang tinh thuong
mai bai ndi dung cua quang cdo 13 nham gi6i
thiéu thong tin dén ngudi tiéu dung dé thic
day viéc mua ban hang hoa, cung tmg dich vu
ctua thuong nhan. Tuy quang cdo thuong mai
ndi riéng hay phat ngén mang tinh thuong mai
no6i chung duoc Hién phap Hoa Ky bao vé,
nhung Toda an Téi cao Hoa Ky xac dinh cac
phat ngon mang tinh thuwong mai duoc bao vé
& cap do thap hon so voi cac phat ngon khong
mang tinh thuong mai (non-commercial
speech). Do do, bat ky phat ngdn mang tinh
thuwong mai nao chura dung thong tin sai va
gdy nham l4n déu khong duogc hudng bat ky
su bao hd nao cua Hién phép, va vi vay, bi
c4m hoan toan®.

Quyén tu do quang c4o thuong mai néu trén
duoc ap dung ca dbi voi viéc quang cao cho
cac dich vu phap ly ma mdt luat su hoac mét
cong ty luat tién hanh. Quyén nay chinh thirc
duoc Toa an Tdi cao Hoa Ky thtra nhan tir vu
tranh chép Bates v. State Bar of Arizona® nim
1976 (xem hop 1). Trude khi xdy ra vu viée,
cac doan luat su tai cac tiéu bang, trong quy
tac hanh nghé, dua ra 1énh cdm céc thanh vién

KINH TE VA HOI NHAP

ctia minh tién hanh quang cdo cac dich vu tu
véan phap 1y ma ho cung cdp. Tuy nhién, phan
quyét ctia Toa 4n Tdi cao Hoa Ky trong vu
viéc néu trén da khang dinh cac 1énh cim nay
vi pham Tu chinh 4n sb 1, déng thoi vi pham
Luat Sherman vé chong doc quyén. Ké tir do,
céc 1énh cAm quang céo trong linh vuc tu van
phap 1y da duoc do bé.

Thir hai, thuong nhan nude ngoai dugce tu
do kinh doanh quang céo thuong mai trén lanh
tho Hoa Ky theo cam két ciia Hoa Ky véi tu
cach la thanh vién cua WTO.

Trong cac cam két vé dich vu tai WTO,
Hoa Ky khong dua ra bat ky gi6i han nao lién
quan dén quyén kinh doanh dich vu quang cdo
thuong mai d6i voi nha cung cap dich vy nuée
ngodi, & ca hai van dé vé tiép can thi truong
va d6i xir qubc gia?2. Tuy nhién, can luu ¥ 13,
v6i van dé tiép can thi truong, Hoa Ky khong
dua ra cam két ddi voi hinh thic hién dién thé
nhan vé quang co thuong mai.

Thir ba, quyén va nghia vu cta ngudi kinh
doanh dich vy quang cao thuong mai

Phap luat vé quang cdo thuong mai Hoa
Ky khong ham chtra cac quy dinh cy thé vé
quyén va nghia vu cta cac bén trong cac hop
ddng quang cdo. Noi cach khac, phap luat cho
phép céac bén, bén thué quang cao va bén kinh
doanh dich vu quang cdo, ty do xac dinh cac
ndi dung trong hop dong quang céo. Pong
thot, hinh thirc cua hop déng kinh doanh dich

19 “Commercial speech has been defined (...) as speech where the speaker is more likely to be engaged in com-
merce, where the intended audience is commercial or actual or potential consumers, and where the content of
the message is commercial in character”. Xem dinh nghia nay tai: https://www.law.cornell.edu/wex/commer-

cial _speech (truy cap ngay 20/08/2015).

20 http://constitutioncenter.org/constitution/the-amendments/amendment- 1 -freedom-of-religion-press-expression

(truy cap ngay 07/07/2015).

21 Bates v. State Bar of Arizona, 433 U.S. 350 (1977). Xem thém: Gary S. Craw, “Constitional Law - First Amen-
dement - Commercial Speech - Layer Advertising Protected by the First Amendment - Bates v. State Bar of
Arizona, 97 S. Cg. 2691 (’1977)”, Creighton Law Review, 1977-1978, vol. 11, tr. 577.

22 Xem thong tin vé cam két nay tai: http:/i-tip.wto.org/services/(S(3eo3sdmapfrlebylzl5kbalu))/GATS Detail.
aspx/?1d=22806&sector path=0000100018 (truy cdp ngay 03/07/2015).
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vu quang céo ciing khong bat budc phai duoc
lap bang vin ban hay cac hinh thirc tuwong
duong van ban. Piéu nay cho thay quyén ty
do kinh doanh ¢ Hoa Ky da dugc mé mot cach
tdi da, tao diéu kién thuén loi cho hoat dong
kinh doanh dich vu quang cdo thuong mai cua
céc thuong nhan trén lanh thé Hoa K.

Thik tw, gidi quyét tranh chdp va xir Iy vi
pham

Giai quyét tranh chap va xir Iy vi pham la
mdt ndi dung quan trong cua phap luat Hoa
Ky vé kinh doanh dich vu quang céo thuong
mai. Hién tai, cac tranh chép lién quan dén
quang céo c6 thé dugc xir 1y thong qua nhiéu
con duong khac nhau: qua toa an, qua cac co
quan quan 1y nha nudc c6 tham quyén hodc
qua to chirc tu nhéan ty diéu chinh.

(1) Gidi quyét théng qua qud trinh tw diéu
chinh

O Hoa Ky, c6 cac t6 chirc tu nhan dua ra
cac quy tic hudng dan vé giai quyét tranh chip
trong linh vuc quang cédo thuong mai. Pugc
biét dén va duoc sir dung hiéu qua nhit trong
sO céac to chire tu nhan nay 13 cac hudng din
vé tu didu chinh trong quang cao ctua Phong
Quang cao Quéc gia, tryc thudc Ho1 déng cac
Vin phong Kinh doanh Tét (Council of Better
Business Bureaus)® va cua Hoi dong Ra soat
Quéang cédo Qudc gia (National Advertising
Review Board (NARB))*. NAD va NARD,
thudc linh vuc tu nhan, c6 nhiém vu “tié})
nhdn hodc tw tién hanh, danh gid, diéu tra,
phan tzch (dong thoi véi cdc chuyen gia bén
ngodi, néu dam bdo, va theo yéu cdu cia cdc

bén) va tién hanh thwong hrong véi mot nha
qudng cdo, va gidi quyét cac khiéu nai hodc
cau hoi tir bat ky nguon nao lién quan dén
sw ding ddng hodc tinh chinh xdc (truth or
accuracy) cia cdc quang cdo quéc gia”*. Do
d6, bat ky khiéu kién nao ctia nguoi tiéu dung,
ctia d6i thu canh tranh, hay cua cac chi nhanh
dia phuong thudc Vin phong Kinh doanh Tét
s& duoc chuyén cho NAD xem xét va xir 1y.
Sau do, khiéu kién c6 thé dugc giai quyét & cap
dd cao hon, tai NARB, néu mot trong cac bén
duong su khong dong ¥ voi cach giai quyét
ma NAD dua ra. Néu NAD va/hodc NARB
khong giai quyét duoc vu viée, cac bén duong
su ¢6 thé dua tranh chip ra giai quyét tai cac
co quan nha nude c6 thim quyén.

(2) Gidi quyét théng qua co quan nha nuée
co tham quyén

Theo tham quyén duoc quy dinh trong Luat
vé FTC, day 1a co quan c6 tham quyén rong
nhat dé giai quyét cc tranh chip va xu 1y vi
pham lién quan dén quang cao thuong mai. Co
hai cach thirc chu yéu dé giai quyét cac hanh vi
vi pham phép luit vé quang céo thuong mai:
Céc bién phap thuc thi mang tinh hanh chinh va
bi¢n phap thuc thi mang tinh tu phap. Véi bién
phép thyc thi mang tinh hanh chinh, FTC c6 thé
tu minh hodc trén co s& khiéu nai cua nguoi tiéu
dung, doanh nghi¢p bi tdc dong, khdi xudng
viéc diéu tra vé hanh vi vi pham va dua ra bién
phap xtr Iy vé mat hanh chinh. Nguoc lai, ddi
vé6i bién phéap thuc thi mang tinh tu phap, FTC
¢6 quyén khoi kién ra toa an cap quan ddi voi
hanh vi vi pham do6. Céc bién phap nay mot khi

2 Cac thong tin vé hoat dong ciia NAD xem tai: https://www.bbb.org/council/the-national-partner-program/na-
tional-advertising-review-services/national-advertising-division/ (truy cdp ngay 05/07/2015).

** Céc thong tin ve hoat dong ctia NARB xem tai:

% Piéu 2.1. A cia Quy trinh ty didu chinh ty nguyén cua nganh cong nghiép quang céo, phién ban c6 hiéu luc
tor 01/01/2014 (The Advertising Industry’s Process of Voluntary Self-Regulation, revised effective Jan. 1,
2014), xem tai: http://www.asrcreviews.org/wp-content/uploads/2012/04/NAD-CARU-NARB-Procedures-re-

vised-1.-1.-141.pdf (truy cap ngay 05/07/2015).
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duoc sir dung s€ budc nguoi vi pham phai chdm
dirt hanh vi vi pham ciia minh va c¢6 thé phai boi
thuong céc thi¢t hai phat sinh.

3. Mot s6 han ché cia phap luat Viét
Nam vé quang cdo thwong mai

Thir nhdt, ton tai 16n nhat trong thyc trang
phap ludt vé quang cao 1a c6 sy chong chéo,
trung lap, thiéu thong nhat cta nhiéu vin ban
phép luét, do nhidu co quan khac nhau ban hanh.
Hai nhém vin ban phap luat vé quang cao:

Luat Quang cdo nam 2012 va cac van ban
huéng dan thi hanh, Luat Thuong mai nim
2005 va cac van ban huéng dan thi hanh cling
c6 hi¢u lyc phap luat. Luat Quang cdo khong str
dung thudt nglr “quang cdo thuong mai” nhung
noi dung ciia van ban nay chu yéu quy dinh vé
quang cao hang hoa, dich vu kinh doanh. Trong
khi @0, viéc to chirc thi hanh phap luat, ban
hanh vin ban hudng dan ciia B6 Van hod, Thé
thao va Du lich va B6 Cong thuong gan nhu
doc 1ap véi nhau, dan dén sy tring lap, chong
chéo va thiéu tinh lién két, 1am giam hiéu qua
diéu chinh phap luat dbi voi hoat dong quang
c4o. TOn tai nay ciia phap luat kéo theo mot sd
hé qua tiéu cuc, do la: thuong nhan khi hoat
dong quang cao thuong mai phai tu ra soat dé
thuc hién tit ca cac quy dinh vé& quang céo va
quang cio thuong mai; quan Iy Nha nuéc vé
quang co dang 1a van dé giy buc xtc trong
gi6i thwong nhan. Ho cho ring rat khéng phu
hop khi thyc hién quang cdo thi phai lam céac
thii tyc tai co quan quan Iy Nha nudc vé van
hod thong tin. Ton tai nay khong chi 1a bat cap
vé 1y luan ma con tao ra su phtic tap khong can
thiét trong thi hanh phap luat.

Thir hai, vé nghia vy quang cdo trung thuc

Theo quy dinh cta phap luat Viét Nam,
quang céo khong trung thuc duoc coi 1a hanh vi
trai phap luat. Tuy nhién, phéap luat diéu chinh
hoat dong quang c4o thuong mai ¢ Viét Nam
moi chi dimg lai & viée liét ké mot s6 it hanh
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vi va quy dinh mot cach tan man vé van dé
nay. Diéu nay din dén sy khong day du va c6
thé khong tién liéu dugc hét nhimg tinh hudng
quang céo khong trung thuc c6 thé chua xut
hién tai thoi diém diéu luat c6 hiéu luc.

Thir ba, vé quang céo so sanh

Quéng cdo so sanh truc tiép 14 hanh vi bi
cAm theo quy dinh cua Luat Canh tranh nim
2004, Luat Thuong mai ndm 2005 va Luat
Quéang cdo ndm 2012. Tuy nhién, phap lut
Viét Nam van chwa xdy dung dinh nghia vé
quang céo so sanh. Pong thoi, dbi tuong bi
cAm so sanh chua c6 su thong nhat giira Luat
Thuong mai nim 2005 (hoat dong san xuét
kinh doanh hang hod, dich vu) va Luat Canh
tranh ndm 2004 (hang ho4, dich vu). Do do,
trong qua trinh stra ddi va hoan thién phap luat
vé quang cao thuong mai, day cling 1a mot vin
dé can duoc cha y. Ngoai ra, ca ba van ban
luat néu trén déu chi cAm cic quang céo so
sanh tryc tiép. Do do, trén thyc té nhiéu quang
c4o van tién hanh so sanh, nhung mot cach
gian tiép bang cach sir dung san pham bi so
sanh mot cach chung chung, hodc lam mo di
dé nguoi xem khong nhan biét duoc san pham
bi so sanh 1a san phiam nao. Nhiing truong
hop nay sé khong bi cam, nhung trén thyc té,
ngudi xem quang cao van co thé biét dugc san
pham bi so sanh 1a san phdm cta cong ty nio,
trong khi d6 cong ty c6 san pham bi so sanh
lai khong c6 co sé dé khiéu nai cong ty ¢ san
pham duoc quang céo.

4. Mt sb kinh nghiém riit ra cho Viét Nam

Tu viéc phan tich kinh nghiém xay dung
va thuc thi phap luat vé quang céo thuong mai
ciia Hoa Ky va phan tich nhiing han ché cua
phap luat vé quang céo thwong mai ciia Viét
Nam, c6 thé rat ra mot so kinh nghiém cho
qua trinh hoan thién phap luit vé quang cdo
thuong mai cta Viét Nam trong thoi gian téi.
Cu thé:
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- Tang cudng thé ché nham dim bdo thuc
thi phap ludt qudang cdo

Xay dung thé ché dé dam bao hiéu qua qua
trinh thuc thi phap ludt vé quang cdo thuong
mai 1a mot bai hoc quan trong dugc rut ra tir
viéc nghién ctru kinh nghiém cta Hoa Ky. Tu
thuc tién cua Hoa Ky, c6 thé thdy quang céo
thuong mai duoc diéu chinh béng mot hé théng
cac quy pham phép luat rat d6 s, ham chua
trong nhiéu van ban quy pham phap luat khac
nhau ciing nhu trong nhiéu 4n 1¢. Tuy nhién,
dé dam bao hiéu qua thuc thi, Hoa Ky da trao
tham quyén lién quan dén viéc thuc thi phap
ludt vé quang céo thuong mai cho FTC. Viéc
c6 mot co quan chuyén trach vé giam sat va
xur 1y cac hanh vi quang cao khong lanh manh
hodc gdy nham lan trén pham vi toan lién bang
cho phép hoat dong gidm sat va thuc thi phap
luat tré nén déng bo, théng nhét, khong bi tan
mat. Ngoai ra, viéc cho phép FTC c6 thé xir Iy
cac hanh vi vi pham bang viéc ban hanh céc
quy dinh dé diéu chinh cac hanh vi d6 ciing 1a
mdt giai phap dé dam bao cac quy dinh phap
ludt dugc ban hanh trong linh vuc nay c6 kha
nang theo kip v6i sy phét trién nhanh chéng
cua thyc tién thuong mai trén thi truong kinh
doanh s6i dong tai Hoa Ky.

- Tén trong quyén tw do kinh doanh hoat
dong qudang cdao thwong mai

Phap luat Hoa Ky vé quang céo thuong
mai st dung nguyén tic “khéng cdm”, theo
do, dich vu quang cao thuong mai dugc tu do
kinh doanh trir nhitng truong hop ma phap
luat cAm. Piém quan trong ¢ day la phap luat
Hoa Ky d3 chi ra rat rd trong truong hop nao
quang cao thuong mai bi coi la vi pham phap
luat. Cac tiéu chi dé xac dinh cac truong hop
vi pham ciing da dugc luat hoa mot cach chi
tiét va cu thé. bay la diéu tao thuén loi cho
hoat dong quang cdo va kinh doanh dich vu
quang cdao tai Hoa Ky.

Ngoai ra, ciing can luu ¥ thém 13 phap luat
vé quang cdo thuong mai cua Hoa Ky khong
dua ra nhiéu quy dinh dé xac dinh quyén va
nghia vu cu thé ciia cc bén trong cac hop
ddng c6 lién quan. Néi cach khéac, khia canh
tu cua cac hoat dong quang cao thuong mai
dugc phap luat Hoa Ky “ngo6” cho cac bén tu
quyét dinh. Quyén tu do thoa thuan da duoc
ton trong mot cach tdi da. Piéu nay budc céac
bén can phai hét stic tinh tao khi tham gia vao
céc giao dich co lién quan, néu khong quyén
va loi ich hgp phap ctia minh sé bi anh hudng
nghiém trong tir nhitng diéu khoan khong
dugc quy dinh 5 trong hop dong.

- Bién phdp xi¢ Iy doi véi hanh vi quéing
cdo so sanh

Viéc phap luat Hoa Ky khong cam hanh vi
quang cdo so sanh, néu ndi dung quang céo
do6 dam bdo ti€u chi chinh xéc, trung thuc va
khong vi pham phap luat 1a diéu ma Viét Nam
can phai xem xét. CAm quang céo so sanh truc
tiép s& bao vé dugc quyén loi cua cac ddi thu
canh tranh ctia nguoi ban hang hoda, ngudi
cung Ung dich vu dang quang céo. Tuy nhién,
dung tir goc do dam bao quyeén loi ciia ngudi
tiéu dung, cAm quang cdo so sanh truc tiép s&
khong cho phép nguoi tiéu dung c¢6 thém kénh
thong tin trude khi quyét dinh mua hang hoa
hodc st dung dich vu. Tir d6, quyén loi cua
ho co thé bi anh huong vi thiéu thong tin. Do
d6, néu Viét Nam hudng téi phat trién mot xa
hdi tiéu dung, coi tiéu dung trong nudc 1a mot
dong luc quan trong dé phat trién kinh té, thi
viéc cdm hanh vi quang céo so sanh truc tiép
can phai dugc xem xét lai.

Két luan

Khac véi quy dinh cua phép luat Viét Nam
vé quang cdo thuong mai, phap luat vé quang
céo twong mai ctia Hoa Ky tap trung cha yéu
vao diéu chinh nghia vu quang céo trung thyec.
Pay c6 thé 1a diéu ma phap luat vé quang cdo
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thuong mai ctia Viét Nam can phai luu ¥ trong
qué trinh hoan thién, vira dé dam bao quyén loi
clia nguoi tiéu dung, vira hudng dén tao dung
cho nguoi kinh doanh hang hoéa, dich vu va
nguoi kinh doanh dich vu quang cao thuong
mai thoi quen kinh doanh trung thuc. Pong
thoi, v6i nhiéu quy dinh dugc ban hanh ¢

nhiéu vin ban quy pham phap luat khac nhau,
hé thdng cac quy dinh diéu chinh vé quang
cdo thuong mai cua Hoa Ky la kha dd so, budc
nguoi kinh doanh dich vu quang céo va nguoi
quéang céo phai co sy hiéu biét sau va rong vé
cac quy dinh nay dé dam bao tuan thu day di
cac nghia vu theo quy dinh cua phap luat. 1
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