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1. Pat van dé

Mac du viée ap dung Cong udc Vién nam
1980 ctia Lién Hop quéc vé hop dong mua ban
hang hoéa qubc t& (CISG) cho cic hop dong
mua ban hang hoa qudc t¢ (HDMBHHQT) ¢6
su tham gia ctia doanh nghiép Viét Nam thyc té
da dién ra tir nhiéu nam tré lai day, songCong
wdc khong phai 12 ngudn luat bat budc, ma chi
dugc ap dung khi cac bén lga chon. Chinh vi
day khong phai 1a ngudn luat ap dung bét budc
nén khong phai doanh nghiép nio ciing nim
dugc cac quy dinh cua CISG. Tuy nhién, Viét
Nam d chinh thic tré thanh qudc gia thanh

vién thir 84 cua CISG vao ngay 18/12/2015 va
Cong udc nay s& bat dau c6 hiéu luc tai Viét
Nam ké tir ngay 1/1/2017".

Vi vay, vi¢c nghién ctru cac quy dinh cua
CISG néi chung va vé giai thich HPnéi riéng
mang y nghia thyc tién cao. Khao sat thuc
tidn giai quyét tranh chap phat sinh tir cac
HDPMBHHQTma luat ap dung la CISG cho
thdy yéu cau giai thich HD phi hop véi cac
quy dinh cua CISG luon dugc dat ra. Khi mot
diéu khoan c6 thé hiéu theo nhiéu cach thi dau
s& 1a quy tacgitp xac dinh ndi dung cua diéu
khoan d6? Nhirng tinh tiét, nhimg ching clr

! https://cisgvn.wordpress.com/2015/12/31/viet-nam-chinh-thuc-tro-thanh-thanh-vien-thu-84-cua-cisg/ (truy cap

ngay 20/3/2016).
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c6 lién quan nao s€ c6 tinh quyét dinh doi voi
cac ngudn nay?

2. Téng quan tinh hinh nghién ctru

Theo khao sat cta ching t6i, trén thé gidi
céc cong trinh nghién ctru vé CISG ndi chung
va cach giai thich hop ddng theo CISG nodi
riéng kha nhiéu. Mot phan cac két qua nay da
duoc dang tai bang 6 ngdén ngir (Anh, Phap,
Nga, Trung Qudc, Tay Ban Nha va Arap) trén
website chinh thic cua CISG. Tai Viét Nam,
cac nghién ctru viét bang tiéng Viét so sanh
cac quy dinh cua CISG véi cac quy dinh cua
phép ludt Viét Nam vé giai thich hop dong
chua dugc quan tdm dung muc. Céc cong trinh
nghién ctru hién nay vé CISG thuong tap trung
vao cac van dé nhu hang hoa khong phu hop
vo1 HD, vi pham co ban va huy HD... Vi du
nhu trang dién to https://cisgvn.wordpress.
com/do mét s6 thanh vién trong nhém nghién
ctru vé CISG thudc Uy ban Tu van vé Chinh
sach Thuong mai Qudc té (Phong Thuong mai
va Cong nghiép Viét Nam - VCCI) 1ap ra nham
phé bién CISG chi c6 cic bai nghién ctru an
1¢ vé& pham vi 4p dung CISG, hinh thanh hop
dong mua ban hang hoa, soan thao hop dong
mua ban hang hoéa quéc té nghia vu cac bén
va vi pham hop dong va boi thuong thiét hai
(vi pham hop dong co ban va cac truong hop
mién trach ma khong c6 muc nao nghién ctru
vé giai thich hop dong?. Két qua tim kiém tur
khoa “cong udc vién” tai trang chu cua thu
vién Truong Pai hoc Ngoai thuong cho thy
chii d& chinh cua cac bai nghién ctru (luan éan,
luan van tot nghiép...) thuong 14 vi pham hop
dong, ché tai khi vi pham va tinh pht hop cta
hang hoa®. Trong khi d6, cac quy dinh vé giai
thich HP ctia CISG hau nhu ludn duoc str dung

dé giai thich tuyén bd, hanh vi ciia mdi bén va
cac tir ngit trong HP, tao co s¢ dé ap dung cac
quy dinh vé tinh pht hop ctia hang hoa, muc do
nghiém trong cta vi pham... thi lai chua duoc
dé cap, nghién ctru mét cach thau déo.

3. Pdi twong nghién ciru

Bai viét nay nghién ctru quy dinh ciia CISG
vé cac cach giai thich HP va céc tinh tiét co
lién quan trong giai thich HD cling nhu thyc
tién ap dung cac quy dinh nay tai mot sé quc
gia trén thé gidi.

4. Pham vi nghién ctru

Vé mit ndi dung, bai viét nay nghién ctru
vé cac quy dinh vé giai thich HP néu tai diéu
8 va cac quy dinh lién quan dén tap quan tai
diéu 9 cua CISG.

Vé mit thoi gian, bai viét nay nghién ctru
cac tai liéu c6 lién quan dén qua trinh soan
thao, cac bai viét nghién ctru, cac binh luan va
cac an I¢ cua CISG tinh tir ngay Cong udc co
hiéu luc dén nay.

5. Muc dich va nhiém vu nghién ciru

Tac gia sé lam 16 cac quy tic va céc
tinh tiét c6 lién quan trong viéc giai thich
HDPMBHHQT trong céc giao dich ma ngudn
luat ap dung la CISG. Téac gia cling s€ dua ra
mot s6 vi du thyc tién cta thé gidi tir d6 duara
cac khuyén nghi cho doanh nghiép Viét Nam
trong qua trinh giao két va thyc hién HD.

6. Phwong phap nghién ciru

Bai viét nay sir dung cac phuong phap
nghién ctru chung 1a tong hop va phén tich.
Ngodi ra, bai viét nay sir dung cac phuong
phap dac thu cua nghién ctru luat hoc 1a so
sanh luat va binh luén an 1¢.

2 https://cisgvn.wordpress.com/gi%E 1%BB%9Bi-thi%E1%BB%87u/(truy cap ngay 09/09/2016).
3 http://thuvien.ftu.edu.vn/sites/Ilib.BookSearch.aspx(truy cap ngay 09/09/2016).
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7. Két qud nghién ciru

I. Khai quat vé cach giai thich HD theo
CISG

Diéu § cua CISG duogc thira nhan rong rai
1a da dua ra cac quy tic can duoc ap dung dé
giai thich HD. That vay, trong phan binh luan
cua ban thu ky soan thao CISG, cac nha soan
thao di khing dinh rang diéu 7 cia ban dy
thao (trd thanh diéu 8 cua CISG ngay nay) dua
ra cac quy tac ap dung khi giai thich hanh vi
don phuong ctiia mdi bén (chinh 1a cac trao ddi
qua lai lién quan dén chao hang, chap nhan
chao hang hay cac thong bao). Theo do, CISG
coi HP 1a sy thé hién ctia mot chao hang va
mdt chp nhan chao hang va trong qua trinh
gidi thich, HP s€ dugc xem nhu 1a sy két hop
ctia hai hanh vi don phuong ctia mdi bén*. Do
do, viéc giai thich HP s€ trd thanh gidi thich 2
hanh vi don phuong ma cach giai thich dugc
néu ra tai didu 8 cia CISG. Nhan dinh nay
cling d4 duoc nhéc lai trong cac ban an cua toa
an® va quyét dinh ctia trong tai® sau nay. Diéu
8 cua CISG quy dinh nhu sau:

“l1. Phuc vu cho muc dich cua Cong woc
nay,cdc tuyén bo va cdach xir sw khdc ciia mot
bén dwoc gidi thich theodung y dinh cua bén
do khi bén kia da biét hodc khéng thé khong
biét ¥ dinh dy.

2. Néu doan trén khong thé dp dung thi cdc
tuyén b6 va xir sw khdc ciia mét bén dwoc giai
thich theo nghia ma mét ngwoi hop 1y, néu
nguoi do dwoc dat vao vi tri cua phia bén kia
trong nhitng hoan canh twong tw ciing sé hiéu
nhu the.

3. Khi xdc dinh y dinh cua mot bén hoac
cdch hiéu ma mét ngueoi hop Iy sé ¢6, can phdi
tinh dén moi tinh tiét lién quan, ké ca cdc cudce
dam phdn, moi thyee té ma cdc bén da cé trong
méi quan hé twong hé ciia ho, cdc tdp qudn va
moi hanh vi sau do cua hai bén.”

Bén canh cac quy dinh va an 1¢ 4p dung
CISG, cac quy dinh twong tng vé giai thich
HD tai chuong 47 ciia Bo nguyén tic Unidroit
vé HP thuong mai qudc té (PICC) ciing s&
duoc st dung nhu mdt nguén bo sung nham
lam 18 céac cach giai thich HD cua CISG. Mac
du PICC ra doi mudn hon CISG (khoang 14
niam) nhung cac hoc gia trén thé gidi va thuc
tién 4n 1¢ da cho thay, cic quy tic vé giai thich
HD ciia PICC 1a mot ngudn thich hop dé bd
sung va lam rd cac quy dinh vé giai thich HD
ctia CISG. C6 quan diém cho ring cac quy tic
giai thich HD néu tai diéu 4 ctia PICC chinh la
mot su chi tiét héa cac quy dinh ngin gon tai
diéu 8 cua CISG®. Ban than PICC ciing dugc
nhin nhan nhu mét tdp quan thuong mai quéc

* United Nations, United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10
March-11 April 1980, Official Records, Documents of the Conference and Summary Records of the Plenary
Meetings and of the Meetings of the Main Committee, United Nations, 1991, trang 18..

Toa phﬁc thim ciia Phan Lan trong vu Crudex Chemicals Oy v. Landmark Chemicals S.A. da trich dan lai noi
dung nay trong phan binh luan ciia cac nha soan thao nhur 14 can cir dé 4p dung diéu 8 ctia CISG khi giai thich
Hb. Co the xem ban an tai: http://cisgw3.law.pace.edu/cases/04053 1£5.html#512 (truy cap ngay 1/4/2016).
Mot hoi dong trong tai cua ICC trong vu Cowhides cting da trich dan ndi dung noi trén dé 1am cin ctr ap dung
diéu 8 trong giai thich HP. C6 thé xem tom tit phan quyét tai http://cisgw3.law.pace.edu/cases/947331i1.html
(truy cap ngay 1/4/2016). . . . . ) .
Chuong 4 ctia B§ nguyén tac Unidroit vé HD thuong mai quoc t€ bao gom 8 diéu trr 4.1 dén 4.8 quy dinh ve
cach giai thich HD, tuyen bd va hanh vi cta cac bén, cac tinh tiét lién quan trong giai thich HP va cac nguyén
tac khac ap dung trong giai thich HD.

Jacob S. Ziegel, Presentation at a seminar on the UNIDROIT Principles at Valencia, Venezuela (6-9 November
1996): The UNIDROIT Contract Principles, CISG and National Law. Co tai: http://www.cisg.law.pace.edu/cisg/
biblio/ziegel2.html (truy cap thang 5/2016).
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té duoc biét dén rong rai nén hoan toan cé thé
duogc ap dung theo quy dinh tai diéu 9(2) cua
CISG dé giai thich HP. Ngoai ra, PICC ciing
dura ra cac quy tic minh thi khac danh cho giai
thich HD nén né con bao tram nhiing vin dé
chua dugc quy dinh trong CISG’.

a) Giai thich HP dya trén y dinh cua mot
bén khi bén kia da biét hodc khong thé khong
biét ¥ dinh dy

Céch giai thich HD dya trén y dinh cua mét
bén dugc quy dinh tai diéu 8(1) cua CISG.
Theo do, y dinh riéng ciia mot bén s€ chi
duogc sir dung cho vi¢c giai thich HD trong hai
truong hop.

Thir nhét,khi bén kia da biét vé y dinh do.
Tinh huéng nay dugc xem nhu da c6 mot “su
gip g& vé ¥ chi”!® gitra cac bén. Khi do, vi cac
bén c6 cuing mdt y dinh nén du cho tir ngit dién
dat c6 khong chinh xac vé1 y dinh d6 di ching
nita thi ¥ dinh clia cic bén van phai dugc wu
tién ap dung'’. Ngoai ra, rd rang truong hop
nay lu6n dugc théa man khi bén kia biét duge
y dinh cta bén dua ra xur su bat ké bén kia
biét duoc y dinh d6 bang cach nao, du 1a truc
tiép thong qua xir su ctia bén kia hay bang mot
cach gian tiép nao khac'2.

Thir hai, khi bén kia khong thé khong biét
vé y dinh d6. V& murc d6 hiéu biét ciia mot
bén d6i vi ¥ dinh cua bén kia, CISG di dua
ra ba quy dinh tong quat: (1) biét (know) hay
nhan thire dugc (aware); (2) khong thé khong
biét (could not have been unaware)'; va (3)
dang ra da biét (ought to have known)'. Mirc
d6 tha nhét, nhu da phan tich ¢ trén, thé hién
viéc bén tiép nhén xtr su da hiéu o y dinh cta
bén kia. Mtic d6 thir ba yéu cau bén tiép nhan
¥ dinh phai c6 nhiing tim hiéu nhét dinh (ma
bén d6 dang ra nén lam) dé hiéu dugc y dinh
cua bén kia. Trong khi d6, mtrc d¢ thir hai (quy
dinh tai diéu 8(1) ciia CISG) khong yéu cau
bén tiép nhéan x1r sy phai c6 mot sy tim hiéu
nao bai 1€ y dinh cua bén kia 1a du rd rang va
ai ciing c6 thé nhan thay's. Chinh vi vay, theo
mot tac gia, khai niém “khong thé khong biét”
& day mang nghia “bat can nghiém trong”'®
(tirc bat can dén mirc khong nhan thiy ¥ dinh
da rd rang cua bén kia). Ngoai ra, khai niém
“biét” va “khong thé khong biét” con co thé
hiéu 13 ngdm dinh mang ¥ nghia rang hoic ca
hai bén déu di c6 mot mdi quan hé lam an
bén chit va hiéu rd 1an nhau hodc tuyén bd va
hanh vi cia mot bén c6 thé duoc hiéu hay giai
thich boi bén kia'”.

° Joseph M. Perillo, Editorial remarks on the manner in which the UNIDROIT Principles may be used to interpret
or supplement CISG Article 8. Cé tai: http://www.cisg.law.pace.edu/cisg/principles/uni8.html (truy cap thang

5/2016).

10 Khai niém nay 1a gan giii voi khai niém “y chi chung ciia cac bén” ma theo khoan 1 didu 409 Bo luat dan sy 2005

quy dinh 13 phai duoc vu tién ap dung khi giai thich HD (twong tmg véi khoan 1 diéu 404 Bo luat dan sy 2015).
1T Peter Huber va Alastair Mullis, The CISG A new textbook for students and practitioners, Sellier, 2007, trang 12.
12 Peter Schlechtriem, Uniform Sales Law - The UN-Convention on Contracts for the International Sale of Goods,

Manz, 1986, trang 39.

13 Cum tir nay da duoc sir dung tai cac diéu 8,35, 40 va 42 cua CISG.
4 Cum tlr nay da duoc sir dung tai cac diéu 2, 9, 38, 39, 43, 49, 64, 68, 74, 79 va 82 cua CISG.
15 John O. Honnold, Article 9 Usages and Practices Applicable to Contract trong Uniform Law for International

Sales tai ban lan tht 3, Kluwer, 1999, trang 260.

16 Tir gbe tiéng Anh 1a “gross negligence” (Peter Huber va Alastair Mullis, The CISG A new textbook for students

and practitioners, Sellier, 2007, trang 12).

7 Theo nh4n dinh ctia hoi ddng trong tai trong vu Magnesium. C6 thé xem phan quyét tai http://cisgw3.law.pace.

edu/cases/958324i1.html (truy cap ngay 1/4/2016)
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Ngoai ra, dé y dinh cua mdt bén dugc ap
dung cho giai thich HD, y dinh d6 phai dugc
thé hién ra bén ngoai dudi nhitng hinh thirc co
thé nhan biét dugc'®. Boi 18 néu nhu y dinh d6
dugc boc 16 dudi mot hinh thire khong thé nhan
thirc duoc, bén kia s€ khong thé roi vao hoan
canh khong thé khong biét. Theo d6, mot toa
an dan sy cia Thuy Sy da nhan dinh réng: “Dé
gidi thich hop dong, trude hét phai quan tam
dén vy dinh co thé nhdn biét duoc ciia cd hai
bén’". Mot toa an khac ciia Thuy Sy cling ¢
nhan dinh tuwong ty khi cho rang: “Budc dau
tién trong viéc gidi thich cdc tuyén bé dwa ra
boi cac bén chinh la y dinh riéng cua bén dua
ra tuyén bé, nhw da dwoc thé hién ra bén ngodi
dwdi mgt hinh thitc c6 thé nhén biét duoc’™.

Tém lai, cach giai thich HD dya trén y dinh
cia mot bén theo quy dinh tai diéu 8(1) cua
CISG dugc ap dung khi bén c6 y dinh chig
minh dugc rang hodc (1) bén kia da biét y dinh
ctia minh (bat ké bang cach thuc gi) hodc (2)
bén kia khong thé khong biét y dinh ciia minh
(v6i diéu kién 1a y dinh d6 da dwoc thé hién
ra bén ngoai dudi madt hinh thic cé thé nhan
biét dugc).

b) Gidi thich HP dwa trén cdch hiéu ma
mot nguoi hop Iy co cung nang luc nhu bén
kia sé co trong nhitng hoan canh twong tu

Cach giai thich HP duwa trén cach hiéu

ctia mot ngudi hop 1y dugc quy dinh tai diéu
8(2) cua CISG. Nhin chung, cach giai thich
nay dugc thtra nhén 1a dugc 4p dung rong rai
hon céch giai thich dua trén y dinh ciia mot
bén?! baoi trong thyuc tién kinh doanhquéc té,
tinh tiét cua cac vu tranh chip hau nhu déu
cho thay rang ca hai bén di khong biét dén
¥ dinh cta nhau®. Mot hoi dong trong tai da
dua ra nhan dinh ring diéu 8(1) cua CISG
s& duoc ap dung chu yéu khi ma cic bén cé
mot mdi quan hé gan giii va hiéu rd 14n nhau
hoac khi cach xir su cua cac bén 1a ro rang
va dé hiéu®. Piéu nay thudng it xay ra bdi 18
trong quan hé mua ban hang héa quéc té, mdi
bén dén tir cac qudc gia khac nhau va thuong
khong cung chung ngén ngir. Viéc sir dung
tiéng Anh 1a ngdn ngit chung trén thuc té van
luén mang dén nhitng khé khan trong cach
dién dat boi cac bén dén tir nhirng nén phap
Iy va van hoa khéc biét, cac thuat ngir do do
s& 1a khong dong nhét. Ngoai ra, khoang cach
dia 1y va kho khan cho viée giao tiép truc tiép
cling din dén nhitng kho khin cho viéc hiéu
rd hoan toan y dinh cua bén kia.

V& mit nodi dung, cach giai thich dya trén
cach hiéu ciia mot ngudi hop 1y mang lai mot
cach hiéu “gia dinh™ hodc “théng thudong”?
cho y dinh cua mot bén. Theo do, y dinh nay
s€ dugc giai thich dua trén cach hiéu ctia mét

18 Peter Schlechtriem, Uniform Sales Law - The Experience with Uniform Sales Laws in the Federal Republic of
Germany trong Juridisk Tidskrift, 1991/92, trang 39; Felix Lautenschlager, Current Problems Regarding the
Interpretation of Statements and Party Conduct under the CISG - The Reasonable Third Person, Language
Problems and Standard Terms and Conditions trong Vindobona Journal of International Commercial Law &

Arbitration, tap 11, 2007, trang 260.

19 http://cisgw3.law.pace.edu/cases/061108s1.html (truy cép ngay 1/4/2016).
20 http://cisgw3.law.pace.edu/cases/060512s1.html (truy cip ngay 1/4/2016).

21 Felix Lautenschlager, Current Problems Regarding the Interpretation of Statements and Party Conduct under
the CISG - The Reasonable Third Person, Language Problems and Standard Terms and Conditions trong Vindo-
bona Journal of International Commercial Law & Arbitration, tap 11, 2007, trang 262.

Z UNCITRAL, UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the Interna-
tional Sale of Goods, United Nations, 2012, trang 56.

2 Theo nhan dinh ctia hoi dong trong tai trong vu Magnesium: http://cisgw3.law.pace.edu/cases/958324i1.html
(truy cap ngay 1/4/2016).
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nguoi hop 1y c6 cung nang luc nhu bén kia khi
& vao nhitng hoan canh tuong tu. Mot sb toa
an trén thé gidi con tién xa hon khi nhan xét
rang cach giai thich nay dwa dén mot “cach
hiéu hop 1y, Nhu vay, diéu ndy dong nghia
véi viée cach hiéu thuc t& ma bén kia c6 co thé
s& khong dugce xem xét dén. Ngoai ra, CISG
cling khong giai quyét vin dé khi c6 su khéc
nhau gitra y dinh thuc sy ciia mgt bén (khong
thé nhan biét dugc) va ¥ nghia hop ly cua y
dinh thuc su d6 (theo quy dinh tai diéu 8(2) cia
CISG) hay phan héi cua bén tiép nhan ddi véi
¥y dinh d6%". Cu thé hon, CISG khong tryuc tiép
giai quyét cac van dé lién quan dén sai 1am cua
hai bén khi giao két HD, HD gia tao hay khi
mot bén méc sai 1am trong dién dat?®. Tom lai,
mot khi diéu kién tai diéu 8(1) ciia CISG khong
duogc thoa man, thi “cach hiéu hop 1y tai diéu

8(2) cua CISG s¢€ dugc ap dung ma khong xem
xét dén bét ky cach hiéu nao khac cua cac bén.
Ngoai ra, cach giai thich quy dinh tai diéu 8(2)
con ¢6 thé duoc sir dung dé giai thich dbi véi
cac diéu khoan mau da duoc soan sin. Mic du
CISG khong minh thi dua ra quy dinh ddi véi

cac didu khoan nay, nhung diéu 8(2) cho phép
co quan giai quyét tranh chép loai trir cac dicu
khoan soan san khi c6 sy mau thuan, map mo
va kho hiéu khi str dung tiéu chuén cua “mot
nguoi hop 1y”. Cac diéu khoan mau soan sin
ciing c6 thé s& khong xac dinh ndi dung HD
néu nhu trong nhitng hoan canh thong thudng,
bén tiép nhan dé& nghi khong thé dwoc mong
chd 1a s& hiéu cac diéu khoan d6™.

Tuy nhién, cach giai thich nay dua ra mdt
khai niém can 1am rd d6 1a “mot nguoi hop ly
c6 cung nang luc nhu bén kia” (a reasonable
person of the same kind as the other party).
Lién quan dén thuat ngit ngay, lich sir soan
théo ciia diéu 8(2) cho thay, cum tir “cach

iéu” (understanding) da duoc st dung thay
cho cum tir “y dinh” (intent) trong diéu 8(2)
ciia CISG. Viéc nay cho thdy cac nha soan
thao CISG mud6n nhdn manh rang thir can xem
xét & day 1a cach hiéu ddi véi xir sy can giai
thich chtr khong phai 1a y dinh riéng cia bén
tiép nhan y dinh. Cum tir “mot nguoi hop 1y ¢o
cung nang luc nhu bén kia” cling da duogc su
dung thay vi chi c6 “m6t ngudi hop 1y” nham

24 MOt toa thuong mai cua Thuy S¥ trong vu Fruit and vegetables da nhan dinh rang “Néu y dinh thong nhat [cia
cdc bén] co trén thuc té khong thé dwoc chimg minh tai toa, Piéu 8(2) quy dinh rang mét y dinh c6 tinh gia dinh
6 thé dwgc xde dinh”. (c6 thé xem ban an tai: http://cisgw3.law.pace.edu/cases/081126s1.html) (truy cap ngay

1/4/2016).

» Mot toa an Thuy Sy trong vu Roland Schmidt GmbH v. Textil-Werke Blumenegg AG nam 2000 da nhan dinh
rang: “khi cdc bén cd cdch hiéu khdc nhau vé tir ngit ciia HP [...], mot sw dong thudn thong thu’ong da dwoc thiét

A2

Idp”. (c6 thé xemban an tai: http: //01sgw3 law.pace.edu/cases/001222s1.html) (truy cép ngay 1/4/2016). Nhan
dinh nay ciing d lap lai trong mot quyét dinh khac cua toa t6i cao Thuy Si ndm 2005 (bdn én c0 tai http://cisgw3.
law.pace.edu/cases/050405s1.html) (truy cap ngay 1/4/2016), va mot quyét dinh nim 2008 ciia mot toa thuong
mai Thuy S7 (c6 thé xem ban an tai http://cisgw3.law.pace.edu/cases/080205s1.html) (truy cap ngay 1/4/2016).

20 Nhan dinh nay da dugc néu ra trong mét ban 4n cua toa an quan cua My (ban 4n co tai http://cisgw3.law.pace.
edu/cases/100706ul.html)( truy cap ngay 1/4/2016), trong mot ban an ciia toa phuc tham Duc (ban an cd tai
http://cisgw3.law.pace.edu/cases/970709g1.html) (truy cép ngay 1/4/2016), trong mot ban an cua téa an cap
quan cta Ha Lan (ban an c6 tai http://cisgw3.law.pace.edu/cases/090211n1.html) (truy cap ngay 1/4/2016).

27 Peter Schlechtriem, Uniform Sales Law - The UN-Convention on Contracts for the International Sale of Goods,

Manz, 1986, trang 40.

2 Felix Lautenschlager, Current Problems Regarding the Interpretation of Statements and Party Conduct under
the CISG - The Reasonable Third Person, Language Problems and Standard Terms and Conditions trong Vindo-
bona Journal of International Commercial Law & Arbitration, tap 11, 2007, trang 260.

2 Peter Schlechtriem, Uniform Sales Law - The Experience with Uniform Sales Laws in the Federal Republic of

Germany trong Juridisk Tidskrifi, 1991/92.
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chi r5 tinh chit cua “mdt ngudi hop Iy (46
la co6 cung nang luc nhu bén kia)*. Nhu vay
diéu nay cho thay 6 rang, diéu 8(2) ciia CISG
mudn dua dén mot cach hiéu “hop 1y sat nhat
c6 thé véi tinh hudng giita cac bén va chinh
cum tur “co cung nang lyc nhu bén kia” (of
the same kind as the other party) da giai nghia
cho cum tr “mdt nguoi hop 1y (a reasonable
person). Noi cach khéc, “mot nguoi hop 1y”
chinh 1a “mdt nguoi cd cung nang luc nhu
bén kia”. Diéu nay ciing dong nghia véi viée
yéu t6 kém chuyén nghiép, kém hiéu biét hon
ciia mot bén s& phai dugc can nhac®. Ngoai
ra, cach hiéu con phai 1a mot cach hiéu hop
ly xuat phat tir hoan canh tuwong tu (same
circumstances) véi hoan canh gilra cac bén.
Nang luc dugc tinh dén 6 thé 13 trinh d6 ngon
ngir, kién thirc k¥ thuat hodc chinh 1a nhing
hiéu biét ma cac bén co dugc trong qua trinh
dam phan va ca cac su kién xdy ra trén thi
truong thé giéi. Phan binh luan s6 2 cua diéu
4.1 cta PICC ciing chi ra rang, nguoi hop 1y &
day nén duoc hiéu 1a ngudi c6 cung kién thirc
ngon ngilr, cung trinh d¢ k¥ thuat hoac kinh
nghiém thuong mai véi bén tiép nhan.

Toém lai, cach giai thich quy dinh tai diéu
8(2) cuia CISG dua trén cach hiéu ctia mot

ngudi hop 1y ¢ cung ning luc véi bén tiép
nhan y dinh trong nhitng hoan canh tuong tu.
Cach giai thich nay dugc ap dung khi cach
giai thich tai diéu 8(1) ctia CISG khong thé ap
dung va khong xem xét dén ¥ chi thuc su cua
bén tiép nhan xur su.

II. Céc tinh tiét c6 lién quan trong giai
thich HD theo CISG

Diéu 8(3) cuia CISG dua ra mot loat cac
tinh tiét ma tda 4n va trong tai can xem xét khi
ap dung hai cach giai thich néu tai diéu 8(1)
va 8(2). Phan binh luan cua ban thu ky soan
thao CISG di chi ra rang danh sach cac tinh
tiét nay 1a mot danh sach mé va khong chi gisi
han béi cac tinh tiét da dugc liét ké®. Mdi tinh
tiét s& duoc chung t6i phan tich trong nhiing
phan tiép theo day.

a) Dam phan gitra cdc bén

Pam phan gilta cac bén ma dicéu 8(3)
mudn néi tdi 1a nhitng van ban hodc nhiing
tuyén bd bang 161 duoc trao doi giita cac bén
trong qué trinh chuan bi HD nhung khong
dugc thé hién trong HD dang vian ban*.
Trong thyc tién, cidc dam phéan gifta cac bén
thuong duoc ap dung dé giai thich vé tinh

39 Edward Allan Farnsworth, Article 8 trong Bianca-Bonell Commentary on the International Sales Law, Giuffre,

1987, trang 97.

31 Felix Lautenschlager, Current Problems Regarding the Interpretation of Statements and Party Conduct under
the CISG - The Reasonable Third Person, Language Problems and Standard Terms and Conditions trong Vindo-
bona Journal of International Commercial Law & Arbitration, tap 11, 2007, trang 264-265.

32 UNIDROIT, UNIDROIT Principles on International Commercial Contracts 2010, International Institute for the

Unification of Private Law, 2010, trang 138.

3 United Nations, United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10
March-11 April 1980, Official Records, Documents of the Conference and Summary Records of the Plenary
Meetings and of the Meetings of the Main Committee, United Nations, 1991, trang 18.

34 Fritz Enderlein va Dietrich Maskow, International Sales Law,Oceana Publications, 1992, trang 66.

Trong vu Miami

Valley Paper, LLC v. Lebbing Engineering & Consulting GmbH, bén ban da sir dung 161 khai

cua hai nhén vién cua bén mua (nhirng nguoi tham gia qua trinh dam phan) dé chimg minh rang cc bén dong
y mua ban may cudn chi kep, hinh tryc. Trong khi d6, bén mua lai cho rang cac bén da thoa thuan dac tinh cua
may cudn chi la may don va khong ¢ dang truc. Toa an quan cép lién bang cua My da xem xét nhiing 101 khai
nay va thay rang ching c6 sy méu thuan, do d6 toa an d két luan ring can phai kiém tra lai cac 10i khai nay két
hop v6i céc tinh tiet khac cua vu an. Ban an c6 tai http://www.cisg.law.pace.edu/cisg/wais/db/cases2/090326ul.

html (truy cap ngay 1/4/2016).
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phu hgop v61 HP ctia hang héa (cac bao dam
ciia bén ban)*, sy ap dung cac diéu khoan
mau ctia mot bén c6 trong HP va viéc HP da
duoc giao két hay chua.

Toa an tai mot s6 quéc gia thudc h¢ théng
thong luat thuong ap dung mot quy tac khi
giai thich HP 13 “Quy tic chimg ct ngoai
lai”. Quy tic nay nhin chung quy dinh rang
mot tuyén bd s& khong thé bi sira doi bai cac
chting cr mau thuan voi no*. Hoi dong tu
van CISGY trong Y kién sb 3% da gia thich
rang CISG loai bo viéc 4p dung nguyén tic
nay, khong nhiing tir cac van kién ghi chép
vé lich sir soan thao cia CISG ma con boi
CISG cho phép dua vao cac dam phan gitra
cac bén dé giai thich HP. Day ciing 14 y kién
ctia rat nhiéu toa an tai Hoa Ky*. Tuy nhién,
Ho6i ddng tu van CISG ciing cho ring, cic
bén co thé thay doi quy dinh nay bang cach
dua vao HP mdt “diéu khoan toan bo HD”.

Diéu khoan nay nhin chung quy dinh ring
HD vin ban ma cac bén ky két chia dung
toan bd thoa thuan gitta cac bén va loai trir
tat ca cac hiéu biét, trao ddi trude do gitra cac
bén. Theo mot tac gid, quy dinh nay thuong
0 lgi cho céac cong ty va ciing thuong duogc
cac cong ty su dung boi 1€ khi cac cong ty
¢6 qua nhiéu HP phai luu trit va thuc hién,
ho thudng mong mubn ban HP ma minh luu
gitr 1a ngudn duy nhit cia thoa thuan giita
cac bén. Viéc doi hdi cac cong ty phai cod
cac ching ctr lién quan dén qua trinh dam
phan HD 1a rit kho khan*'. Tuy nhién, hiéu
lyc cta diéu khoan toan b HD nay van phai
duogc giai thich dya trén dam phan gitra cac
bén*. V& van dé nay, diéu 2.1.17 ciia PICC
quy dinh rd rang rang diéu khoan c6 tinh
toan bd mac du c¢o6 hiéu luc lam cho cac dam
phan trudc d6 giira cac bén khong thé sta
d6i hay hity bo céac thoa thuan ma cac bén da

3 Trong vy Miami Valley Paper, LLC v. Lebbmg Engmeermg & Consulting GmbH, bén ban da su dung 161 khai
cua hai nhan vién cta bén mua (nhiing nguoi tham gia qua trinh dam phan) dé ching minh rang cc bén dong
y mua ban may cudn chi kep, hinh tryc. Trong khi d6, bén mua lai cho rang cac bén da thoa thuan déc tinh cua
may cudn chi la may don va khong ¢ dang truc. Toa an quan cip lién bang cua My da xem xét nhiing 101 khai
nay va thay rang ching ¢6 sy méu thuan, do do6 toa an da két luan ring can phai kiém tra lai cac 10i khai nay két
hop vdi cac tinh tiét khac cua vu 4n. Ban an c6 tai http://www.cisg.law.pace.edu/cisg/wais/db/cases2/090326ul.
html (truy cap ngay 1/4/2016). . .

% T goc tieng Anh 1a “Parol Evidence Rule” hay “Extrinsic Evidence Rule”. Giai thich bang tiéng Anh co
tai:http://legal-dictionary.thefreedictionary. com/par01+ev1dence (truy cap ngay 15/4/2016)

3T Hoi dong tu van CISG 1a mot nhom goém cac hoc gid nodi tleng trén thé gidi, c6 klen thue sau sic vé CISG noi
riéng va thuong mai qudc te noéi chung. Hoi dong duara cac y kién giai thich cac Van dé cua CISG qua do6 thuc
day sy giai thich thong nhéit CISG trén pham vi quic t&. Thong tin chi tiét vé Hoi dong tu vin CISG c6 tai trang
chu http://www.cisgac.com/ (truy cap ngay 15/4/2016).

38 CISG Advisory Council, Opinion No. 3 Parol Evidence Rule, Plain Meaning Rule, Contractual Merger Clause
and the CISG. Co tai: http://www.cisg.law.pace.edu/cisg/CISG-AC-op3.html (truy cap ngay 4/4/2016).

3 Toa an quan cap lién bang ciia My hau hét déu di nhan dinh ring quy tic ching ctr ngoai lai bi loai trir khi ap
dung CISG vi du nhu vu ECEM European Chemical Marketing B.V. v. The Purolite Company ndm 2010 (c6
thé xem ban 4n tai: http: //cisgw3.law.pace.edu/cases/100129ul.html) (truy cép ngay 20/4/2016), vu Mitchell
Aircraft Spares v. European Aircraft Service nam 1998 (c6 thé xem ban 4n tai: http://cisgw3.law.pace.edu/
cases/981027ul.html) (truy cap ngay 20/4/2016), vu Shuttle Packaging Systems v. Tsonakis et al. nam 2001 (c6
thé xem ban an tai: http://cisgw3.law.pace.edu/cases/011217ul.html) (truy cap ngay 20/4/2016).

“ Tir gdc tiéng Anh 1a “Merger Clause” hoic “Entire Agreement Clause”.

# Edward Allan Farnsworth, The Interpretation of International Contracts and the Use of Preambles trong
International Business Law Journal, tp 3-4, 2002, trang 272.

#2 CISG Advisory Council, Opinion No. 3 Parol Evidence Rule, Plain Meaning Rule, Contractual Merger Clause
and the CISG. Co tai: http://www.cisg.law.pace.edu/cisg/CISG-AC-op3.html (truy cap ngay 5/5/2016).
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dua vao trong HP, diéu khoan d6 van khong
thé loai trir viéc cac dam phan gitta cac bén
duoc stir dung dé giai thich HD*.

b) Théi quen dwoc thiét ldp giita cdc bén

Piéu 8(3) ctia CISG quy dinh rang khi
giai thich hanh vi cta ctia cac bén (cling ap
dung khi giai thich HD) can phai tinh dén cac
thoi quen da dugc thiét 1ap giira cac bén. Quy
dinh nay c6 lién quan dén quy dinh tai diéu
9(1) ctia CISG. Piéu 9(1) ctia CISG quy dinh
rang: “Cac bén bi rang budc boi bat ky tap
quan nao ho di dong y va bat ky thoi quen
nao ma ho da thiét lap v6i nhau”. Diéu 8(3) va
9(1) ciia CISG déu mo ta thoi quen giita cac
bén bang cac tir ngit gidngnhau. Tuy nhién,
diéu nay khong c6 nghia rang quy dinh ctia
CISG dbi voi “thoi quen ma cac bén di thiét
1ap v6i nhau” & diéu 8(3) va diéu 9(1) 1a dong
nhit. Boi 18, trong khi diéu 8(3) chi quy dinh
rang khi giai thich HD, can phai danh sy quan
tam can thiét cho “th6i quen ma cac bén da
thiét 1ap v6i nhau” thi diéu 9(1) lai quy dinh
rang cac bén bi rang budc boi “théi quen ma
cac bén di thiét 1ap véi nhau”. Néu nhu quy
dinh danh cho “th6i quen ma cac bén da thiét
lap voi nhau” ¢ dicu 8(3) va 9(1) cua CISG
1a ddng nhét, thi quy dinh tai diéu 8(3) hién
nhién s& 1a khong can thiét bai theo diéu 9(1),
“thoi quen ma cac bén da thiét 1ap véi nhau”
luén rang budc cac bén va do do ludn phai
dugc ap dung khi giai thich HD. V& van dé
nay, theo mot tda an ciia Hoa Ky, néu cac bén
khong mudn bi rang budc boi thoi quen da
thiét 1ap v6i nhau, ho can phai minh thi quy
dinh diéu nay*. Mot hoc gia ciing di dua ra

nhan dinh tuong ty trong binh ludn cua minh
vé diéu 9 CISG khi cho ring, trir khi cac bén
minh thi loai trur, thdi quen thiét lap gitra ho
duge st dung dé bd sung cac diéu khoan trong
HD*. Nhan dinh nay phu hop vdi quy dinh
ctia didu 6 CISG, diéu khoan cho phép cac bén
stra d6i hiéu luc cua cac diéu khoan cua CISG.
Nhu vay, ¢6 thé nhan thdy diém khéc biét giita
quy dinh tai diéu 9(1) va 8(3) chinh 14 vé hiéu
luc 4p dung. Trong khi viéc 4p dung bét budc
ctia “th6i quen da dugc thiét lap gitra cac bén”
tai diéu 9(1) ¢ thé bj loai trir theo thoa thuan
thi theo diéu 8(3), cac thoi quen d6 ludn duoc
xem x€t khi gidi thich HD.

CISG khéng dinh nghia nhu thé nao 1a
“th6i quen ma cac bén di thiét 1ap véi nhau”.
Khéi niém nay ctia CISG can phai duoc xay
dung dya trén thuc tién xét Xt va cdc quan
diém cua cac hoc gia trén thé giéi. Nhiéu
toa an va hoc gia da dua ra nhan dinh réng,
thoi quen theo diéu 9(1) (va ciing 14 cua diéu
8(3)) cua CISG phai 1a mot thoi quen duoc
1ap lai nhiéu l1an va khong phai chi méi dugc
ap dung trong mot hodc hai giao dich trude
d6. That vay, theo mot toa an ctia Ao: “Trdi
V6i cdc tdp qudn, thir can phdi dwoc tudn
theo it nhdt trong mét nganh céng nghiép
nao dé, cdc théi quen theo nghia ciia diéu 9
CISG dwoc thiét ldp chi giita cdc bén. Théi
quen la cac xw sy xay ra voi mot muc do
thirong xuyén nhat dinh va trong mét khodng
thoi gian nhat dinh thiét lgp boi cdc bén,
thir cac bén sau do sé thira nhan mot cdch
thién chi la sé dwoc tiép tuc tudn thu trong
mét tinh huong twong tw”*. Theo mot toa

# UNIDROIT, UNIDROIT Principles on International Commercial Contracts 2010, International Institute for the

Unification of Private Law, 2010, trang 64.

% C6 thé xem ban 4n tai:http://cisgw3.law.pace.edu/cases/020510ul.html(truy cap ngay 20/4/2016).
# Michael Joachim Bonell, Article 9 trong Bianca-Bonell Commentary on the International Sales Law, Giuffre,

1987, trang 106.

4 C6 thé xem ban 4n tai: http://cisgw3.law.pace.edu/cases/05083 1a3.html(truy cip ngay 20/4/2016).
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an Trung Qudc, thoéi quen theo diéu 9 CISG
phai duoc ldp lai trong nhiéu giao dich*’ va
mot tda an cia Pirc da nhan dinh, phuong
thic bdo quan hang hoa khong dugce coi la
thoi quen boi 1€ né moi chi dugc ap dung
hai 1an, mot con sé qua nho*. Thoi quen da
thiét 1ap gitra cac bén con 14 cic xir su tao ra
su mong doi 12 chung s& dugc tiép tuc trong
twong 1ai*’. Tuy nhién, nhan dinh nay s& dan
dén viéc phai giai thich khi nao thi cac bén
mong doi thoi quen da thiét 1ap s& duoc tiép
tuc ap dung. RO rang mot thoi quen da dugc
lap lai nhiéu lan s& khién cac bén tin tudng
vao viéc théi quen d6 s& duoc lap lai. Phan
binh luan diéu 1.9.1 caa PICC (diéu khoan
twong tu didu 9(1) cua CISG) ciing nhan
dinh rang: “xit sw cia cdc bén trong mr’
giao dich truoc do nhin chung khong duwoc
coi la mot thoi quen”. Nhu vay c6 thé nhan
thiy, vé mat tinh chét, thoi quen da duoc
thiét 1ap giita cac bén phai thoa man maot
s6 yéu t6 nhéat dinh. Thtr nhat, thoi quen do
phai dugc lap lai trong mdt khoang thoi gian
nhit dinh gitra cac bén. Thir hai, thoi quen
d6 phai duoc thiét 1ap trong nhiéu giao dich
trude do. Noi cach khac, cac bén duoce coi
la da thiét lap mot théi quen khi ho 1ap lai
nhiéu 1an, trong nhiéu giao dich mot xu sy
nhat dinh. Xt su d6 chinh 1a thoi quen giita
cac bén theo diéu 9(1) CISG.

V& mit ndi dung, théi quen thiét lap gitra
cac bén thuong lién quan dén nhitng van dé

nhu sy bd qua d6i véi mot sd vi pham HD(vi
pham vé thoi gian, s6 luong hang hoa, giam
gia hodc thu tuc thong bao). Thoéi quen gitra
cac bén ciing c6 thé anh huong dén toan b
HDP néu nhu trong cac giao dich trudc do,
cac bén chép nhan mot s6 diéu kién giao dich
chung hay mot s6 diéu khoan mau nhat dinh,
cac diéu kién giao dich chung d6 sé& co thé co
hiéu luc dbi vai cac giao dich sau nay®'. Ciing
theo mot toa an Ao dd néu & trén, thoi quen
c6 thé 1a: “viéc khéng tudn thi cac thoi han
da dwoc thong bao, cho phép giam gia khi
tra tién ngay, mién trir nghia vu giao hang 2.
Nhu vay, thoéi quen gitra cac bén thuong la sy
chap nhan bé qua mot s6 vi pham trong HD
va su chap nhan mot sd diéu kién giao dich
chung hay mot s6 diéu khoan mau nhét dinh.

¢) Tdap quan thuong mai

Ciing giéng nhu khai niém “théi quen da
duoc thiét lap gitta cac bén”, khai niém “tap
quan” khong duoc dinh nghia trong CISG.
Theo diéu 7(1), cac khai niém vé tip quan
tdn tai trong ndi ludt cia mot quéc gia nao
d6 s& khong thé duoc str dung dé dinh nghia
cho khai niém tap quan cua CISG®. Vi vay,
khai niém tdp quan cta CISG can phai dugc
dua trén céac binh luén, cac an 1€ va cac phan
tich cac diéu khoan c6 lién quan cua CISG.
Theo mot hoc gid, theo mot nghia rong nhét
thi tdp quan phai dugc tuan tha mot cach phd
bién trong nhimg hoan canh nhat dinh. Cach
xtr sy theo tap quan phai duoc biét dén rong

Co thé xem ban an tai: http://cisgw3.law.pace.edu/cases/050000c2.html (truy cap ngay 20/4/2016).
48 C6 thé xem ban an tai: http://cisgw3.law.pace.edu/cases/000413g1 . html(truy cap ngay 20/4/2016).
4 John O. Honnold, 4rticle 9 Usages and Practices Applicable to Contract trong Uniform Law for International

Sales tai bén,lﬁn thtr 3, Kluwer, 1999, trang 126.
3 Chung t6i viét dam dé nhan manh.

1 Michael Joachim Bonell, Article 9 trong Bianca-Bonell Commentary on the International Sales Law, Giuffre,

1987, trang 126.

52 C6 thé xem ban 4n tai: http://cisgw3.law.pace.edu/cases/05083 1a3.html (truy cdp ngay 20/4/2016).
33 Peter Huber va Alastair Mullis, The CISG A new textbook for students and practitioners, Sellier, 2007, trang 7.
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rai va thuong xuyén dugc tuan theo trong cac
thi truong lién quan dén mirc ma cac bén trong
HP mét cach hop Iy mong doi rang trong cac
hoan canh tuong tu, tdp quan s€ dugc tudn
thu**. Nhu vay, mot cach ngan gon, tdp quan
thuong mai nhin chung 14 cac quy tic xir sy
duoc chép nhén rdng rai trong mot thi truong
nhét dinh. Van theo tac gia trén, tap quan co
thé dugc hinh thanh mét cach tu phat, thong
qua viéc duoc nhiéu doanh nghiép 4p dung
trong mot thoi gian dai va ciing ¢ thé duoc
hinh thanh do mét t6 chirc trong mot nganh
thuong mai nhat dinh ban hanh bd quy tac cho
cac thanh vién ctia minh va b quy tic d6 da
duoc cac cha thé khac khong phai 1a thanh
vién tudn theo nén phat trién thanh tap quan®.

Diéu 8(3) cua CISG quy dinh ring céac tap
quan co lién quan (relevant usages) can phai
duogc xem xét khi gidi thich xur sy ctia cac bén
(cling ap dung khi giai thich HP). Tuy nhién,
diéu 8(3) ctia CISG khong hé giai thich cum
U “tdp quan lién quan”. Thyc té, thuat ngir
tap quan tai didu 9 ciia CISG da duogc sir dung
xuyén sudt trong CISG b0’1 18 diéu khoan nay
quy dinh chuyén biét vé tdp quan va nd nam
tai Phan II — Nhimg diéu khoan chung cua
CISG. Do d6, thuat ngit tdp quan tai diéu 8(3)
nén dugc hiéu mot cach théng nhat véi thuat
ngir “tap quan” tai diéu 9. Tuy nhién, cac quy
dinh ddi véi tap quan tai diéu 8(3) va tap quan
tai diéu 9 ctia CISG 1a khac nhau.

C6 thé thiy, diéu 9(1) 1a két qua cua diéu
6 (tw do HD) va diéu 8 cua CISGY. That
vay, néu nhu co thé xac dinh duge su déng
¥ ctia cac bén d6i voi mot tap quan, tip quan
d6 hién nhién s& duoc ap dung vao viée giai
thich HP nhu 1a mét thoa thudn cua cac bén.
Do d6, theo quy dinh cta diéu 9(1), tdp quan
s& dugc ap dung ma khong can phai c¢6 thém
quy dinh tai diéu 8(3). Tuy nhién, diéu 8(3) s&
khién cho tap quan ludn duoc ap dung dé giai
thich HD, bét ké c6 xéac dinh dugc céc bén da
ddng ¥ 4p dung tap quan hay chua. No6i cach
khac, mét tdp quan khong thoa man quy dinh
ctia didu 9(1) s& van c6 thé duoc ap dung theo
diéu 8(3).

Theo mot tac gia, tip quan sir dung dé xac
dinh ¥ dinh hodc cach hiéu hop 1y xir su cta
cac bén tai diéu 8(3) 1a nhirng tap quan dia
phuong, qudc gia hodc dugc tuan theo chi
bo1 mot nhom cac doanh nghiép, trai nguoc
v6i tinh chat qudc té cua tap quan néu ra tai
diéu 9(2). Theo do, tap quan tai diéu 8(3) cua
CISG chi can thoa mén yéu t6 quan trong la
gitp xac dinh ¥ chi cia bén dua ra xtr su hodc
cach hiéu hop 1y cia bén tiép nhan xur sy. Vi
du nhu mét doanh nghiép ciia Ptc néu im
lang sau khi nhan duoc thu xac nhan (letter of
confirmation) s& bi coi 1 biéu dat sy dong v,
bat ké tap quan nay cua Pic ¢6 thoa min diéu
9(2) hay khong?®.

34 Patrick X. Bout, Trade Usages: Article 9 of the Convention on Contracts for the International Sale of Goods. Co
tai: http://www.cisg.law.pace.edu/cisg/biblio/bout.html (truy cap ngay 7/4/2016).

35 Patrick X. Bout, Trade Usages: Article 9 of the Convention on Contracts for the International Sale of Goods. Co
tai: http://www.cisg.law.pace.edu/cisg/biblio/bout.html (truy cap ngay 7/4/2016).

56 Pidu 9 CISG quy dinh:

“]. Céc bén bi rang budc boi bat ky tap quan nao ho di ddng y va bat ky théi quen nao ma ho da thiét 1ap v6i nhau.
2. Cac bén dugc xem nhu 1a, trir khi thoa thuan khac, ngém dinh ap dung cho HD cua ho hodc sy hinh thanh nén
n6é mot tdp quan ma cac bén da biét hodc can phai biét va trong thuong mai qudc té dwoc biét dén rong rii, va
duoc thuong xuyén tudn theo bai, cac bén trong cac HP cung loai véi giao dich riéng biét c6 lién quan.”

57 Peter Huber va Alastair Mullis, The CISG A new textbook for students and practitioners, Sellier, 2007, tr. 16.

38 Peter Schlechtriem, Uniform Sales Law - The UN-Convention on Contracts for the International Sale of Goods,

Manz, 1986, trang 40.
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Tuy nhién, nhitng su khac biét vé quy dinh
dbi véi tap quan tai didu 8 va diéu 9 nay rd
rang khong han ché co quan giai quyét tranh
chap sir dung diéu 8(3) dé ap dung cac tap
quan thoa man diéu 9(1) va 9(2) vao giai thich
HD. Nhu vay, tp quan tai diéu 8(3) bao truim
moi “tadp quén lién quan” (relevant usages),
bao gdm ca tap quan & diéu 9(1) va 9(2).

Tap quan tai diéu 9 cua CISG c6 hai loai,
mot 14 tap quén dugc thda thuan ap dung gitra
cac bén tai diéu 9(1) va mot loai tré thanh mot
phan cua HP do thoa man cac yéu t6 néu tai
diéu 9(2)®.

Dbi véi tap quan quy dinh tai didu 9(1),
nhiéu hoc gia trén thé gidi dd nhan dinh rang,
tap quan ndy c6 thé dugc cac bén dong ¥ mot
cach minh thi hodc ngdm dinh® va tip quan
nay c6 thé 1a bat ky tdp quan nao ma cac bén
thoa thuan ap dung du n6 mang tinh khu vuc,
qudc gia hay quc t&°'. Mot vi du rat dién hinh
cua tdp quan dugc cac bén minh thi quy dinh
d6 1a khi cac bén sir dung cac diéu kién giao

tac vé tin dung chimg tir cia UCP. T4p quan tai
didu 9(1) ciing s& luén dugc wu tién ap dung
néu c6 mau thuan giira tp quan d6 va CISG®.

Pbi v6i tap quan quy dinh tai didu 9(2),
theo cac nha soan thao, c6 hai yéu t6 ma
mot tdp quan phdi théoa man, d6 1a: 1) né phai
duoc cac bén di biét hodc can phai biét; va
i1), n6 phai duoc biét dén rong rai, va thuong
xuyén dugc tuan theo bdi cac bén trong cac
HD cung loai véi giao dich riéng biét c6 lién
quan trong thuong mai qudc t&%. Mot toa an
ctia Ao d3 nhan dinh ré‘mg mot tap quan thoa
méin yéu té thir nhat néu nhu né duoc thiét
1ap tai hoac duoc ap dung lién tuc trong mot
thoi gian déang ké & khu vuc dia 1y ma ca hai
bén trong HD déu co tru s6%. Yéu t6 thir nhét
cling c6 thé duoc thoa man néu nhu tdp quan
d6 duoc hinh thanh hodc 4p dung tai khu vuc
ma cac bén lién tuc thuc hién hoat dong kinh
doanh®. Tuy nhién, cac nha soan thao CISG
da cho réng, néu mot tap quan thoa man yéu
t thr hai thi cling c6 thé s& din dén viéc cac

hang ciia INCOTERMS hoic 4p dung cic quy  bén “can phai biét”, tirc thoa man yéu td thir

% John O. Honnold, Article 9 Usages and Practices Applicable to Contract trong Uniform Law for International
Sales tai ban lan thu 3, Kluwer, 1999, trang 125.

6 Peter Huber va Alastair Mullis, The CISG A new textbook for students and practitioners, Sellier, 2007, trang 16;
John O. Honnold, Article 9 Usages and Practices Applicable to Contract trong Uniform Law for International
Sales tai ban lan the 3, Kluwer, 1999, trang 125; Michael Joachim Bonell,Article 9 trong Bianca-Bonell
Commentary on the International Sales Law, Giuffre, 1987, trang 107.

¢! Peter Huber va Alastair Mullis, The CISG A new textbook for students and practitioners, Sellier, 2007, trang 16-17.

2 Pay 1a nhan dinh cia toa phic tham Phan Lan trong vu Steel plates (c6 thé xem béan bén tai: http://cisgw3.law.pace.
edu/cases/980129f5.html#v) (truy cép ngay 21/4/2016).

 United Nations, United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10
March-11 April 1980, Official Records, Documents of the Conference and Summary Records of the Plenary
Meetings and of the Meetings of the Main Committee, United Nations, 1991, trang 19.

64 C6 thé xem ban 4n tai http: /Icisgw3.law.pace.edu/cases/000321a3.html (truy cap ngay 21/4/2016).

% Peter Huber va Alastair Mullis, The CISG A new textbook for students and practitioners, Sellier, 2007, trang 17;
Mot hoc gia khac cling c6 quan diém tuwong ty khi cho rang, tdp quan cua di€u 9(2) rang buc cac bén khi cac
bén chi can tham gia vao hoat dong thuong mai c6 lién quan va hoat dong tai khu vyuc dia Iy ma tap quan dugc
biét dén rong ri (Gregory C. Walker, Trade Usages and the CISG: Defending the Appropriateness of Journal of
Law and Commerce trong Journal of Law and Commerce, Tap 24, 2005, trang 271).

% United Nations, United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10
March-11 April 1980, Official Records, Documents of the Conference and Summary Records of the Plenary
Meetings and of the Meetings of the Main Committee, United Nations, 1991, trang 19.
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nhat®. Dbi v6i yéu té thtr hai, mot hoc gia da
chi ra rang day 1a mot yéu t6 khach quan. Yéu
t6 thir hai yéu cau mot tip quan phai thuong
xuyén dugc 4p dung trong linh vuc ma cac
bén tham gia (vi du nhu mua ban lta mi hay
mua ban moét loai may moéc nao do) va phai ap
dung trong loai HD ma cac bén giao két (vi
du nhu HD cua céc giai doan khac nhau trong
qua trinh van chuyén hay HP mua ban lua mi
cing hay mém). Tap quan thoa man yéu t6
thir hai cing phai dugc biét dén rong rai trong
thuong mai quéc té, theo do, mot tap quan du
co duoc chép nhan rong rai trong nudc nhung
cling s& khong thé dugc ap dung néu nhu nod
khong thoa min yéu té qudc té, tham chi ngay
ca khi trong thi truong ndi dia, n6 dugc ap
dung rong rai t61 muc bén nudc ngoai trong
HP di biét hodc it nhat can phai biét dén no.
Tuy nhién, néu nhu moét doanh nghiép nudc
ngoai thudng xuyén giao két cac HP ap dung
mot tdp quan qudc ndi thi ciing co thé s& bi
rang budc boi tip quan d6”. Theo phan quyét
ctia mot hoi dong trong tai, tip quan thuong
mai nhin chung c6 tic dung xac dinh cach
hiéu ciia mot ngudi hop 1y d6i véi cac cau chir
cua HD®.

Tém lai, tdp quan trong CISG khi sir dung
dé giai thich HD 1 moi tap quéan c6 lién quan,
bat ké mang tinh khu vuc, quéc gia hay qubc
té. Trong d6 c6 bao gdm céc tp quan quy dinh
tai diéu 9 ctia CISG. D6 14 cac tap quan thuong

mai dugc cac bén thoa thudn ap dung (minh thi
hodc ngdm dinh). Ngoai ra, néu mot tap quan
thoa man cac yéu té d6 1a dugc cac bén da biét
hodc céac bén can phai biét, duoc biét dén rong
rdi trong thuong mai qudc té va thuong xuyén
duogc tuan theo bai cac bén trong cac HP cung
loai, tdp quan d6 duoc xem la dugc cac bén
ngam dinh thoa thuan ap dung.

d) Xir sw sau khi giao két HP ciia cdc bén

X sy sau khi giao két HD giira cac bén
1a tinh tiét cudi trong danh sich mé cac tinh
tiét quy dinh tai diéu 8(3) ctia CISG. Mot cach
chung nhét, xt su sau khi giao két HD cua cac
bén chinh 1a moi hanh dong va khong hanh
ddng cua cac bén lién quan dén viéc thuc hién
HD sau khi giao két. Nhin chung, ndi dung
ctia mdi tuyén bd phai dugc xac dinh tai thoi
diém tuyén bd d6 co hiéu luc, do do, xir su ciia
céc bén sau khi giao két HD chi ¢6 thé st dung
dé 1am 16 cac tinh tiét vao thoi diém giao két
HDB. Ngoai ra, viéc stra ddi HD chi béng XU su
sau khi giao két chua duoc xéac dinh rd rang la
6 thé thue su stra d6i HD va rang budc cac
bén hay khéng®. Thyc tidn xét xir cho thay, xtr
su ctia cac bén sau khi giao két HD ¢6 thé cho
biét y chi mudn bj rang budc badi cac bén hoac
gii thich cho cac diéu khoan khong duoc rd
rang trong HD. Mot toa an Thuy Sy da két
luan rang bén mua mong mudn bi rang budc
boi HP do bén mua d yéu cau bén ban xuit
hoa don cho hang hda cho mgt bén thir ba chi

7 Michael Joachim Bonell, Article 9 trong Bianca-Bonell Commentary on the International Sales Law, Giuffre,
1987, trang 108-109.

% Bruno Zeller, The Parol Evidence rule and the CISG - a comparative analysis. Co tai: http://www.cisg.law.pace.
edu/cisg/biblio/zeller6.html#1 (truy cép ngay 8/4/2016).

% Felix Lautenschlager, Current Problems Regarding the Interpretation of Statements and Party Conduct under
the CISG - The Reasonable Third Person, Language Problems and Standard Terms and Conditions trong Vindo-
bona Journal of International Commercial Law & Arbitration, tap 11, 2007, trang 265.

70 C6 thé xem ban an tai: http:/cisgw3.law.pace.edu/cases/970703s1.html(truy cap ngay 30/3/2016).

I Peter Huber va Alastair Mullis, The CISG A new textbook for students and practitioners, Sellier, 2007, trang 14.
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dinh boi bén mua”. Mot vi du khac 1a khi diéu
khoan van chuyén hang khong néu rd bén nao
chiu riii ro dbi voi hang hoa trong qué trinh
van chuyén, viéc bén ban ky két HP bao hiém
v6i nguoi thy huong 13 bén ban cho thiy bén
ban di chap nhan rui ro nay’".

Tom lai, xtr sy sau khi giao két HD ciia cac
bén thuong gitp xac dinh y chi mong mudn bi
rang budc bai HD va giup giai thich cac diéu
khoan khong 13 rang. Xir sy sau khi giao két
1a moi hanh dong hoac bét tac vi cia cac bén
lién quan dén viéc thuc hién HD, c6 thé lap lai
nhiéu 1an hodc khong 13p lai nhiéu lan.

e) Cdc tinh tiét khdc

Bén canh cac tinh tiét duoc néu 6 trén, cac
tinh tiét khac nhu nguyén tic thién chi, ban
chat va muyc dich cua HP, cach hiéu thong
dung vé cac diéu khoan va tir ngir trong linh
vuc thuong mai c6 lién quan ciing c6 thé duoc
ap dung trong giai thich HD. Céc tinh tiét nay
dugc quy dinh tai PICC. Trong do, cac quy
tic quy dinh tai phan 4 cua PICC ciing c6 thé
duoc ap dung dé giai thich HD. Cu thé, phan 4
ctia PICC dua ra cac quy tac sau khi giai thich

HD: quy tic giai thich dya trén tinh thong nhat
cua HDP™, giai thich HDP sao cho toan b cac
diéu khoan déu c6 hiéu luc?, quy tdc contra
proferentem’™, quy tac uwu tién ban gbc”, va
quy tic bo sung cac diéu khoan khiém khuyét
trong HP?. Pang chi y 1a quy tic contra
proferentem. Theo d6, diéu khoan khong 1
rang trong HD s€ phai dugc gidi thich theo
hudng khong c6 1gi cho bén dua ra diéu khoan
d6. Pay 1a mot quy tic giai thich HP duoc
biét dén mot cach rong rai trong thuong mai
qudc té va duoc chdp nhan rong rii”’. Trong
mot quyét dinh trong tai cua Trung Qudc, hoi
dong trong tai khi khong thé giai thich mot
diéu khoan trong HPkhi chi dwa vao cac quy
dinh cua CISG di 4p dung quy tic contra
proferentem nhu mot nguyén tic co ban trong
giai thich HD’®. M6t toa an cua Pirc con cho
rang, diéu 8(2) cua CISG duogc xay dung dua
trén nén tang ctia quy tic contra proferentem™.
Theo vi du néu tai binh luan cua diéu 4.6
ciia PICC, mot diéu khoan quy dinh vé trach
nhiém cua nha thau khéng quy dinh rd pham
vi trach nhiém da khong dugc thdo ludn gitra
cac bén. Theo d6, vi chinh nha thau d3 dua ra

2 Piéu 4.4 cua PICC quy dinh: “Cdc diéu khodn va cdc biéu dat phdi dwoc gidi thich dwdi géc nhin ciia toan bo

HD hodc tuyén bé chira d‘wng chung.”

& Dleu 4.5 cua PICC quy dinh: “Cdc dzeu khoan ciia HD can phaz diegre gidi thich sao cho toan b cdc diéu khoan
deu 0 hi¢u lyc hon la lam cho mot 50 dleu khoan khong co hiéu lyc”.
7 Pidu 4.6 cua PICC quy dinh: “Néu cdc diéu khoan dwa ra béi mot bén khéng ré rang, mét cach gidi thich khong

¢0 loi cho bén do dwoc wu tién”.

75 Piéu 4.7 clia PICC quy dinh: “Khi mot HP dwgc soan thao thanh hai hodc nhiéu phzen ban co ngon ngir khac
nhau ma cé cung gid tri diéu chinh thi sé, trong truong hop cé su khdc nhau giita cdc phién ban, mot sw vu tién
d‘oz VO glal thich dva trén phzen ban ma HP ban dau da dwoc soan.”

76 Piéu 4.8 cta PICC quy dinh: “(1) Khi cac bén trong HD da khong thoa thudn vé mét diéu khodn quan trong cho
viéc xac dinh cac quyen va nghia vy cua ho, mot dleu khoan phu hop véi hoan canh sé dwoc thém vao. (2) Khi
xdc dinh nhw thé nao la mét diéu khodan phit hop can phaz Xem xét, gzu"a cde yéu té khdc, ti (a) ¥ dinh ciia cdc
bén; (b) ban chdt va muc dich ciia HP; (c) thién chi va giao dich cong bang; (d) sw hop Iy.”

7" John O. Honnold, Interpretation of Statements or Other Conduct of a Party trong Uniform Law for International
Sales under the 1980 United Nations Convention tai ban lan thir 3, Kluwer Law International, 1999, trang 118.

78 C6 thé xem phan quyet tai: http://cisgw3.law.pace. edu/cases/000107cl html(truy cap ngay 30/3/2016).

7 C6 thé xem ban 4n tai: http://cisgw3.law.pace.edu/cases/08033 1g1.html(truy cap ngay 30/3/2016).
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diéu khoan nay nén nha thau phai chiu trach
nhiém d6i véi pham vi rong hon so voi mong
mudn ctia minh. Diéu nay ciing duoc 4p dung
tuong ty d6i v6i tuyén bd, xir sy ciia cac bén
trong HD. Cu thé, néu mot tuyén bb khong
16 rang, diéu nay s& khong dua dén mot cach
hiéu c6 loi hon cho bén dua ra tuyén bo®.
Ngoai ra, quy tic ndy thuong duoc 4p dung
khi giai thich y nghia ctia cac diéu khoan mau
dua ra boi mot bén trong HD®.
Két luan

Cac quy dinh cua Cong udc Vién nhin
chung di tao ra mot khuon khé mang tinh
quéc té cho viée giai thich Hb. Cu thé, do
chinh 1a 2 phuong phap gidi thich mang tinh
“cht quan” va “khach quan” ciing cac tinh tiét
co lién quan dugc st dung trong gidi thich quy
dinh tai diéu 8. Theo d6, cach giai thich mang
tinh “chi quan” quy dinh tai diéu 8(1) can
phai duoc xem xét dau tién. Didu nay thé hién
mdt trong nhitng nguyén tic cbt 16i ciia Cong
udc Vién d6 1a nguyén tic “tu do HD”. Nhu
vay, ¥ chi ctia cdc bén luén duoc can nhic va
xem x¢t trude tién. Tuy nhién, phuong phap
nay ludn tao ra nhiing sy khong 6n dinh vé
mdt phap ly do y chi riéng ciia mot bén ludn
kho dé xac dinh mét cach chinh xac. Do do,
cach giai thich mang tinh “cht quan” chi dugc
ap dung khi mot bén chirng minh duogc rang
bén kia di biét hodc khong thé khong biét vé
y dinh ciia minh. Ngoai ra, néu nhu yéu cau
trén khong dugc thdéa man, Cong udc Vién
dua ra mot cach giai thich mang tinh khach

quan quy dinh tai diéu 8(2). Theo d6, xtr su
ctia moOt bén duoc hiéu theo cach hiéu ma mot
nguoi hop 1y ¢6 cung ning luc nhu bén kia s€
c6 trong nhitng hoan canh tuong tu. Cach giai
thich nay da gitip tang tinh 6n dinh trong giai
thich cac HP va hanh vi thuong mai mang
tinh quc té khi st dung mot cach hiéu “hop
Iy”. Cach giai thich nay ciing gop phan thuc
day su tuan thu nghia vu thién chi trong giao
két HD. Boi 1§, bén dua ra tuyén bd hodc hanh
vi can phai biéu dat cac tuyén bd va hanh vi
d6 sao cho chic chin rang bén kia d biét hoic
khong thé khong biét hay it nhat, mot nguoi
hop 1y c6 cung trinh d6 nhu bén kia ¢ vao
hoan canh twong tyr s& c6 cach hiéu ma bén do
mong mudn.

Bén canh do, Cong udc Vién cling da dua
ra nhing tinh tiét bao quat, hop 1y va ¢ tinh
mo st dung cho vi¢e giai thich Hb, d6 1a dam
phan, thoi quen thiét 1ap giita cac bén, céac
tdp quan co lién quan va cac xu sy sau khi
giao két HD. Céc tinh tiét nay da tao ra mot
pham vi chimng ctr toan dién cho co quan giai
quyét tranh chap khi giai thich HP. Dic biét,
cac tinh tiét nay da loai bo cac hoc thuyét co
tinh dic thu trong phap luat cia mot sd qudc
gia®2. Tur d6, céac tinh tiét nay gitp lam ting
tinh thong nhat trong cach giai thich HD mua
ban hang hoa quéc té.

Tuy nhién, cach giai thich HP cia Cong
wéc Vién di khong giai quyét mot sé van dé va
do d6, van tao ra nhiing khoang tréng dé cho
co quan giai quyét tranh chap (chu yéu 1a toa

8 Peter Huber va Alastair Mullis, The CISG A new textbook for students and practitioners, Sellier, 2007, tr. 15.

81 CISG Advisory Council, Opinion No. 13 Inclusion of Standard Terms Under The CISG. Cé tai:http://www.cis-
gac.com/UserFiles/File/CISG%20Advisory%20Council%200pinion%20N0%2013%20Inclusion%200f%20
Standard%20Terms%20(FIN2).pdf{(truy cap ngay 30/3/2016).

82 Xem thém phan II(a) vé dam phan gitta cac bén va “Quy tac chirng clr ngoai lai”.
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an) van dung ndi luat cua quéc gia minh. Boi
1& muc dich ciia Cong wéc Vién 1a nhim thong
nhat ludt noi dung ap dung cho hoat dong mua
ban hang hoa qudc té, viéc giai thich HD can
phai dugc théng nhat mot cach ti da dé dam
bao tinh 6n dinh va ¢ thé du doan dugc cla
cac hoat dong ngoai thuong.

Cu thé, Cong uéc Vién di khong giai
quyét tinh hudng khi ma ca hai bén déu
c6 cach hiéu hoan toan khac nhau vé mot
tir ngit hodc khi mot bén mic 156i dién dat
va bén kia d3 ddng y vé6i dién dat 16i do.
Trong nhitng truong hop nay, viéc dp dung
quy dinh ctia Cong udc Vién s& dan dén mot
cach giai thich khong phu hop véi muc dich
va ndi dung cua HP¥®. Mat khac, Cong udc
Vién ciing dd minh thi quy dinh tai diéu 4
rang Cong udc khong quy dinh vé cac van dé
lién quan dén hiéu lyc cua mot diéu khoan
cua HD hay cua toan bd HP. Do d0, cac tinh
hudng lién quan dén nhdm 1an cia cac bén
s& dan dén mot bat on khong nho vé viéc
liéu HD c6 v6 hiéu hay khong. Bai 1€ khi do,
noi luat cua mot quéc gia thanh vién s€ dugc
ap dung va mot bén trong HP khong dén tir
qubc gia d6 s& chiu bét loi do khéng nim
vitng ludt phap bang bén kia.

Cong ude Vién ciing khong giai quyét van
dé lién quan dén cac diéu khoan co tinh quéa
bat loi cho mot bén hay khi mgt bén dua vao
qua nhiéu diéu khoan mau c6 lgi cho minh.
Thuec té, cac truong hop nay chinh 14 sy han
ché tu do HP giy ra boi mot bén c6 thé manh

trong dam phan. Coéng udc Vién bang diéu 4
d4 hoan toan dé cho ndi luat cta cac qudc gia
thanh vién giai quyét hiéu luc ciing nhu pham
vi clia céc diéu khoan nay. Diéu nay tuong ty
nhu di noi & trén s& tao ra bat 6n do cac bén
thuong khong thé nim viing phap ludt cua
nhau. Do do, kha nang du doan cua cac bén
vé hau qua ctia cac diéu khoan s& trd nén thiéu
chinh x4c. Béi 1& khi do, céc diéu khoan c6
loi do mot bén dua véo co thé s& 1a khong hop
phap theo ndi luat cua bén kia. Mat khac, néu
nhu chi &p dung céach giai thich HP cua Cong
uGe Vién, bén manh thé s& ludn c6 xu hudng
dit ra cac diéu khoan mau bat loi buge bén kia
phai chap nhan.

Thuc tién ap dung Cong udc Vién trong
cac vu giai quyét tranh chap vé HP mua ban
hang héa cho thiy ring, cach giai thich cua
diéu 8 duoc st dung dé xac dinh cac ndi dung
khong 10 rang trong HP va cac xur su khong
1d rang ctia mot bén. Cu thé, d6 1a sy im ling
ctia mot bén trude cac dé nghi cua bén kia,
giai thich céc tir ngit khong rd rang trong HD,
kha nang 4p dung céc diéu khoan mau ciia mot
bén, giai thich cac théa thuan ngdm hiéu ciia
céc bén va nhiing thoa thuan thay d6i noi dung
HD trong qué trinh thyc hién. Trong do, co
quan giai quyét tranh chip chu yéu ap dung
cach giai thich dya trén diéu 8(2) cua Cong
wdc Vién, tirc cach hiéu ciia mot nguoi hop 1y.
Trong d6, cac tinh tiét lién quan dén théi quen
va tip quéan 1a nhitng tinh tiét dugc ap dung
nhiéu nhat.Q

83 Néu mot bén ban do nhim 1an ma di chao hang v6i gia 68.000 Phang trong khi thuc chit anh ta mudn chao hang
v0i gia 86.000 Phang, mot ngudi hop 1y c6 cung nang lyc va trong hoan canh tuong tu nhu bén mua s& ¢ thé khong
nhan ra rang bén ban da nhdm 1dn. Néu bén mua chép nhén chio hang, dleu 19(2) ctia Cong ude Vién sé dan dén viec
HD dugc giao két v6i gia 68.000 Phing hoan toan theo cic quy dinh vé giai thich HP (Edward Allan Farnsworth,
Article 8 trong Bianca-Bonell Commentary on the International Sales Law, Giuffre, 1987, trang 102).
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